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PRJEFACE TO THE LONDON EDITION. 



In the following Treatise thfe Author has endeavor- 
ed to confine himself entirely to the subject-matter of 
the work, and to avoid embarrassing it with irrelevant 
matter. His object has been to present a perspicuous 
and connected view of the peculiar principles by which 
Bills of Exchange and other negotiable instruments c^ 
that kind are regulated : at the same time the more 
practical parts of the subject have not been neglected. 

A great variety of Forms of Affidavits of Debt, and 
of Declarations on Bills, Notes and Checks, have been 
carefully framed, and are embodied in the Tfeatke, 
with practical Notes and suggestions : and it. is hoped 
that this collection will materially assist the Practi- 
tioner. 

The rules respecting Pleading, prepared by the 
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lodges, and now lying before Parliament, will, if they 
remain unaltered, effect some slight alterations of the 
present Forms of Declarations on Bills, &c., in regard 
to the statement of the Venue, and the necessity of hav- 
ing but one count on the Instrument ; and much care 
will become essential in using the Common Count. To 
meet these requisitions of the New Rules there will 
be a cancellation of that part of the present work 
which contains Forms of Declarations, and the neces- 
sary alterations will be introduced. 

The Publisher will provide Purchasers with the 
new matter that will thus be substituted for can- 
celled pages. 

The proposed Rules on Pleading will, if they be- 
come law, effect a total alteration in the mode of 
pleading to Declarations on Bills, &c. The abolition 
of the General Issue, as regards a count upon a Bill 
or Note, will of course render it essential to plead ev- 
ery defence to such count specially. 

The Author is preparing a very extensive collection 
of Forms of Special Pleas to Forms of Declarations on 
Bills. These will be published as an additional Chapter, 
(the 7th), to this work, immediately after the propos- 
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ed new system comes into operation. This Supple* 
mentary Chapter will also be supplied, free of addi- 
tional expense, to Purchasers of the work. 

The leading characteristic of this work is the col- 
lectioit of ALL the Statutes anii Decisions in the books 
respecting th^^^e co^imercial instruments. 

The importance of this branch of the Law cannot 
be better evidenced than by adverting to the very nu- 
merous cases which, it #ill be observed, have been 
found in the Report Books upon the subject. 

The compiler considers that this collection is of 
considerable value. It is not only a useful appendix 
to all the Treatises on Bills, but is an authentic record 
of the whole of the declared Law upon the subject. 

The works of professional writers, however able 
they may be, can rarely be deemed more than well- 
digested and analytical summaries of the decisions of 
our Courts. A treatise upon any le^al subject is but 
a collection of inferences from adjudged cases. For 
the purposes of argument, and of satisfactory solution 
of any difficulty, it is essential to refer to the Reports 
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themselves, and to consult the language which the 
Judges have adopted in delivering their opinions. It 
is only from the Reports that the grounds of deci- 
sion can be ascertained vi^ith certainty. 

Nor will the utility of this collection be confined to 
the English lawyer. Merchants and professional men 
in Scotland and Ireland, in our Colonies, in America, 
and on the Continent, where there is frequent occa- 
sion to consult the English Law on this subject, with- 
* out the opportunity of referilhg to an entire library of 
English Reports, may here find full and satisfactory 
mformation. 

The compiler has, with great care, examined every 
ancient and modern Report for cases upon the sub- 
ject, decided in Parliament, in the Common Law, 
Equity and Criminal Courts ; and has arranged the 
decisions, which are perfect transcripts from the 
Books, chronologically. In regard to the ancient Re- 
ports, considering their imperfections, it has been 
thought proper, in most instances, to insert all the co- 
temporary Reports of the same cases ; and as many 
of the marginal notes to the older Books are incorrect. 
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or not sufficiently explanatory, the Compiler has fram- 
ed them anew. 

Tables of the Statutes and of the Names of the 
Cases are prefixed to the work ; and the Index refers 
not only to the Treatise, but also to such Statutes and 
Cases as are. contained in the collection, without being 
cited in the treatise. 

6, Pump Court, Temple, 
m Feb. 1S34. 
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ADVERTISEMENT 

TO 

THE AMERICAN EDITION. 



The English edition, from which this is printed, 
having been entirely re-written, and the matter very 
differently arranged, the Notes to the former Ameri- 
can editions, by Judge Story and others, have been 
transposed, and a few which were deemed unimpor* 
tant left out. 

Many additional references have been added, to the- 
present time. It will be seen that the Statutes, and 
the Reports to the English cases, which were added 
in the Appendix to the London edition, have been 
omitted* It would have increased the work to a very 
inconvenient size to have retained them, and much 
enhanced the price of the work to the purchaser.*— 
And it is believed that as the members of the Bar 
generally have opportunities for examining the En« 
glish Reports, which are fully referred to in the body 
of the work, that but little inconvenience will attend 
such omission. 

Hartford, (Con.) October 1, 1834. 
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I. Of the Form and particular parts 

1. Of Bills of Exchof^e^ 

2. Pramissary ^otes, and 

3. Checks. 

II. Of the Mature and Peculiarities of these Instruments 

in general. 



I. BILLS OP EXCHANGE. 

A BILL OF EXCHANGE, (foreign or inland,) is defined to be IHfinitioii. 
an open letter of request from one man to another, desiring 
him to pay a sum named therein, to a third person, on his 
account (a). It has been said by some judges (b) that a bill 
is a mere order or authority to the drawee to pay a third 
person. But it seems, even before acceptance, to have a 
more important legal effect. A bare authority to a debtor or Authority 
agent to pay a sum of money to a third person, is revoked money 

revoked 

(a) 2 Bla. Com. 466. A bill may (6) Per Hotham, B., Gibson v. Mi- ^ ^^^ 
however be drawn by A. upon and net, 1 H. Bla. 586: per Heath, J., 
payable to himself, and he may be Stock «. MaTcnon, 1 B. k P. 991. 
sued as drawee of the bill if he indorse 
it. Posty 11. 

3 



1 a FORM OF BILLS OF EXCHANGE. 

by the dealh of the party giving it, and may be recalled by 
him at any time before it has been acted upon, at least 
before the person authorized to make the payment has 
expressly pledged himself to the third person, to obey the 
order (c). But if A. draw a bill on B., his debtor or agent, 
having funds in his hands belonging to A., and make such 
bill payable to C. a creditor, and deliver the bill to him, it 
appears that the death of A. will not preclude B., even 
though he have notice of the fact, from accepting the bill, 
[ *! ] and paying the amount to C. (d). After the drawer *has 
delivered the bill to the payee for a valuable consideration, 
and has thus induced him to give credit, or receive a 
security he was not bound to take, it can hardly be com- 
petent to him to diminish the value of that security, by 
disabling the drawee from accepting and paying the bill. 
Natoie of A bill seems, therefore, to amount in some degree to aa 
^"^ asngnmmt (c), or specific appropriatimi by the drawer, of the 
money in the drawee's hands, to the purposes of the payee ; 
— absolute as regards the drawer^ as he cannot revoke the 
power ; and conditional only as regards the drawee, who, 
unless he accept the bill, is not subjected to any responsibili- 
ty to the payee. 

Foreign. Foreign bills are such bills as are drawn in Ireland (/), or, 

(c) See Williams v. Everett, 14 his death, -which was known to Per- 

East, 58^. kins, he accepted and paid the bill. 

(4) S§e Tate v. Hilbert, 2 Vei). Abbot's administrators then sued Per- 
jan. 115, 116; Hammonds v. Barclay, kins for the freight; but the Court 
3 East, 237, 235, 236. But there is held that the draft was an assignment 
1)9 satisfactory and solemn authority of the money that might become due 
upon the point. In France, 1 Par- for the freight, and that Abbot's death 
dfioras, 34S, 429, 412, 443 ; and Amer- was not a reyocation of the request oa 
ica, Cutts V. Perkins, 12 Mass. Rep. the drawee to accept. 
206, Bayl. 5, American ed. ; the law («) And see per Eyre, C. J., Gib- 
is to the above effect' In Cutts v. son v. Minet, 1 H. Bla. 602 ; per 
Perkins it appeared that Abbot, the Heath, J., in Stock v. Mawson, 1 B. 
master of a res^el at London, bound & P. 291 ; per Eyre, C. J., Walwyn 
for Boston, and having on board goods v. St. Gtuintin, 1 B. & P. 654, post^ 
consigned to Perkins, drew a bill in 578 ; and per Lord Tenterden, C. J. 
fayor of one of his. Abbot's, creditors in Gowan v. Forster, 3 B. & Ad. 507. 
upon Perkins fbr the amount of freight (/) Mahoney v. Ashlin, 2 B. & Ad. 
to be paid to him. Abbot died, and 478. Therefore such a bill may be 
his estate was insolvent ; and after accepted by parol, id. 
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(it seems,) in Scolland (g)^, or in any foreign ccMintry ; 
upon a person residing here or abroad ; or are drawn in 
this country, upon a drawee residing in Ireland or Scotland^ 
or a foreign territory, and are payable abroad^ 

InUmd bills are those bills which are drawn in England^ Ittbmd. 
Wales, or Berwick-upon-Tweed, upon any person residing 
in any place within either of those parts of the king- 

doin (A)(1). 

Foreign bills bear so strong a resemblance in their form, 
to inland bill?, that there is no occasion to notice them sepa- 
rately. The law affecting them, is in general identical with 
the rules of English law regulating inland bills. The lead- 
ing distinctions are, that they may be accepted by parol, or 
by writing separate from the bill (t), because the English 
statute 1 & 2 Geo. 4, c. 78, s. 2, mentions only injland 
bills [k) ; and that a formal protest is necessary, (as regards 
the drawer and indorsers,) if they be dishonored on present- 
ment for acceptance or payment. It is also observable, that 
the laws and customs of the foreign country in which a 
foreign bill is payable, or in whi^h the party to be charged 
resides, may, even in our Courts, regulate the time of pay- 
ment (/), protest, &c. (m). 

{g) See t6. per Cur. (t) Except Irish bills, 9 Geo. 4, c. 

(A) As to these bills, see per Holt, 24, s. 7, 8. 

C. J. BulUr «. Cripps, 6 Mod. 30. {k) Mahoney v, Asblin, 2 B. & A, 

The use of inland bills began in this 478. How stamped, if drawn h%x% 

country long after the introduction 55 Geo. 3, c. 184. 

and use of foreign bills, id, ; and pro- (J) Beawes, pi. 251. 

babl^ about the year 1645, when (m) Beawes, pi. 251 ; Marius, lOS; 

banking began to bo extensively car- see Tassell w. Lewis, Ld. Raym. 743 ; 

ried on by the goldsmiths. 2 Mac- Goldsmith v. Bland, Bayl. 6th ed. 

pherson'8 Annals of Commerce, 427, 246, notes (58), (59) ; see id, 249; 4 

519. Pardess. 227. 

( 1) In Miller v. Hackley, 5 Johns. Rep. 875, it was said that bills drawa 
in one State on citizens in others were inland bills. But in Buckner 9. Finky, 
2 Peters* U. 8. Rep. 586, it was decided they were to be treat«d as foreigB 
bills. 

See also Duncan «. Course, 1 S. Car. Con. Rep. 100. Lontdftl* v. Brown, 
4 Wash. Cir. Rep. 148, and 3 KenVs Comm. 2d ed. d4. 



2 a FORM OF BILLS OF EXCHANGE. 

It may also be mentionedy as a slight distinction between 
a foreign and an inland bill, that the former is in general 
drawn in sets, that is, there are several parts thereof. There- 
fore, the form of a foreign bill is in general, " at after 

sight,*' or " date,'* &c., " pay this my first of exchange, 
[ *3 ] (second and third of the same tenor and date not *paid) to, 
&c." This condition should be inserted in each part, and 
should in each mention every other part of the set. Each 
part ought to be delivered to the payee, &c. {k). 

It seems that an arrest in England is allowable on a 
foreign bill, although by the law of the country where the 
bill was drawn and the liability accrued, no arrest thereon is 
permitted ({). And our English statute of limitations may, 
it appears, be pleaded to an action in this country upon a 
foreign bill ; although the foreign law gives the holder a more 
lengthened period for commencing legal proceedings, (m). 

The custom of merchants requires that bills of exchange, 
whether foreign or inland, should be in writing. 

1. Form of an Inland BUI of Exchange, 

fSdbilL London (I), 1 January, 1834 (2). 

i:i00:0:0(3). 

Two months after date (4) pay to me (5) or order (6), {or 

" to my order," or '* to E. F. or order,") in London, fyc. (7) 

the sum of one hundred pounds (8), value received (9). 

A. B. {the drawer) {iO). 
To C. D. Esq. {the drawee)^ 
Lombard Street, London (11). 

Accepted C. D. (12), payable at Messrs. M. and Co. 
Fenchurch Street, London (13), 

[Indorsed] (14) A. B. (or «E. F.") {first indorser.) 

G. H. (second indorser.) 

(fc) BayL6thed.88,29; seeHolds- (m) British Linen Company v. 

wortii V. Hunter, 10 B. & C. 449, as Drummond, 10 B. & C. 903, cited 1 

to the rights of parties holding differ- B. & Ad. 285. This was an action 

ent parts of one set. on a Scotch instrument or obligation. 

(0 See De la Vega «. Vianna, 1 B. 
h Ad. 884 
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Remarks on this Form. 

( 1 ) The place at which the bill is dated, or is supposed 

to be drawn. 

(2) The date of the bill. 

(3) The sum superscribed in figures. 

(4) The statement of the time when payable. 

(5) The description of the payee. 

(6) « Or order.'* 

(7) " In London," &c. 

(8) Statement of the sum payable. 

(9) " Value received." 

(10) The drawer's signature. 

(11) The direction to the drawee. 

(12) The form of the acceptance. 

(13) " Payable at," &c. 

(14) Form of the indorsements. 



*1. The Place at which the Bill is dated or supposed to be [ *4 ] 

draion. 
It is usual to date the biU at the city or place where it piacc 
is drawn, but this is not necessary. No place need be stated. ^|^ 
If a place be stated, it will be presumed that the drawer 
resides therein ; and if only a general description be given, 
as ^^ London," or ** Manchester," it will be sufficient, in the 
absence of information, or ready means of acquiring intel- 
ligence, as to the particular street^ &c. in which the drawer 
resides, to give him notice of dishonor by letter addressed 
to him merely " London," &c. (n). Bills under 6/. must 
truly state the precise place where they are made, in pur- 
suance of the statute 17 Geo. III. c. 30, a. 1 (2). 

(n) Man v. Moors, Ry. & M. 249 ; Walter v. Ha3me8, id, 149. 



(2) A note being dated at a particular place, it is not, therefore, payable 
at that place alone ; and if the maker cannot be found at euch place, the 
holder will be bound to inquire elsewhere. Galpin «. Hard, 3 M'Cord, 394. 
If the place of payment d a note be designated in a memorandum at the 
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2. The Date of the Bill. 

Di^te. Thia is not essential, eJthough the bill be payable after 

date. If there be no date, or an impossible date, the time 
of drawing or issuing the instrument will be reckoned the 
date, and will give the criterion when the bill is due (p). 

May be A bill of exchange may legally be post dated (q) ; and 

postdatad. although the time of payment may be thus deferred beyond 
two months, &c. from the time of issuing the instrument, 
so that a higher stamp should be on the instrument than it 
actually bears, and a penalty of 100/. is thereby incur- 
red (r) ; yet the bill will be good in the bands of a bona fide 
holder (s). For the word daiey as used in the stamp act, 
signifies the day expressed as the date on the face of the bill. 

As against third persons, the date is not even presumptive 
evidence that the bill was drawn on the day expressed ; nor 
will it afford proof of the time of endorsement (/). 

A bill may legally be drawn and dated on a Sunday (u) (3). 

(p) De la Courtier v. Bellamy, 2 confirmed in Williamson v» Qarrat, 

Shaw. R. 422, post, 167; Giles v. 2 N. & M. 49. 
Bourne, 6 M. & Sel. 73. (0 ^%<m. 2 Stark. £▼. 161, and see 

(q) Passmore v. North, 13 East, Addenda, 2 Stark. R. 594, in refer- 

517, atiier as to a check. ence to a case cited in Taylor «. Kin- 

(r) 55 Geo. 3, c. 184, s. IS. lock, 1 Stark. R. 146 ; Rose v. Row- 

W Peacock v. Murrell, 2 Stark. R. croft, 4 Camp. 245, post, 944 j Cowie 

558 ; Duck v. BrflMJdyl, M'Clel. 235 ; v. Harris, Moody & M. 141 ; Obbard 

IJpstone •« Marchant, 2 B. & C. 10 ; v. Betham, Moody & M, 486. 

(ti) Begbie v. Levi, 1 C. & J. 180. 

bottom ] or if to the acceptance of a bill, a particular place of payment be 
added, with the assent of the holder ; such memorandum or qualification 
becomes part of the contract. Tuckerman v, Hartwell, 3 Greenl. Rep. 147. 
And if only the name of Uie place be written at the bottom of the note or bill, 
the jury may determine when, by whom, and for what purpose it was placed 
there. Id. 

(3) Notes made or first delivered after the time they bear date arc valid 
only from the day of delivery, and are to be considered as drawn on that 
day. Lansing v. Gaine, &c. 2 John. Rep. 300. 

And if a statute has made notes of a particular description illegal, if issued 
after a particular time, it is competent for the maker to prove that a note was 
ante«dated to evade the statute. Bayley v. Taber, 5 Mass. Rep. 286. 

A note may for honest purpnoees be dated as of a day antecedent to that on 
which it was really made. Richter o. Selin, 8 Serg. & Rawle, 425. 

If indormrt commit a promissory note to the maker, with a blank for the 
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3. The Sum sttperscrAed in Figures. 
This superscriplion is unnecessary, but usual. If it were Of the sum 
contradictory to the body of the bill, it would be rejected («) : tcnbed. 
on the other hand, if in the body of the bill there were an 
omission of the word pounds^ the superscription would aid 
the mistake by supplying the word (a:). 

*4. The Statement of the Time when payable (y). f *5 J 

It is not necessary to state on the face of the bill, any time When 
for payment of the the amount (z). If no time be men- ^^* 
tioned, the bill is payable immediately, or on demand, that 
is, on presentation to the drawer for payment (a) (4). 

If the time of payment be fixed, it is not material that 
the day is ever so distant (6) : nor is it any objection that 
the bill or note is payable at a specified time after notice from 
the holder (c) (5). 

But it is a rule that a bill or note is void, even between 

(v) Beawes, pi. 193. date. 17 Geo. 3, c 30^ post^ 108. 

(x) Elliotts case, 2 East, P. C. 951. As to checks, see post. As to the 

The Buperacription to a forged note biUs of country bankers, tee 3 & 4 

was 50i. The instrument was ** I WiU. 4, c# 98, s. 2, 3, post, 

promise to pay to, &c. the sum of (a) Boehm V.Stirling, 7 T. R, 487; 

fijty " Conviction held good, id, Whitlock ©. Underwood, 2 B. & C, 

See Phipps v. Farmer, 5 C. & P. 488. 157. See post as to checks. 

(y) As to the time when bills and (6) Per Willes, €• J. Colehan o. 

notes fall due, and should be present- Cooke, Willes, 396. 

ed, seepostf chap. IV. (c) Clayton v. GofUng, 5 B»& C. 

(z) Bills under 5/. must be pay a- 360.. 
ble within twenty* one days after 



date, they thereby authorize him to fill the blank with what date he pleases. 
Mitchell V. Culver, 7 Cowen, 336. See Mechanics» and Farmers' Bank v. 
Schuyler, 7 Cowen, 337, note (a). 

(4) Where a note was in these words, due A. B. (1300 on demand — 'Held 
that interest would commence from the time of the demand. 

. Where no time is mentioned, a note or bill is paytible on demand, and 
must be so declared upon. Bacon v. Page, 1 Conn. Rep. 404. Nor is parol 
proof admissible to show a different time of payment. Thompson v. 
Ketcham, 8 John. Rep. 189. 

(5) In a note payable in so many days after date, the day of the date is 
excluded. Henry », Jones, 8 Mass. Rep. 453. Avery v, Stewart, 2 Conn* 
Rep. 69. 
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the original parties thereto, if the payment of the money is 

made, by the terms of the instrument on the face of it, or 

by a written (d) contemporaneous indorsement on the instru- 

Biil void if ment (e), dependent upon a candUUmy or upon the eontmgency 

on^ntini of the happening of an event which may never occur (/) : 

gency. ^nd the defect is not cured by the fulfilment of the condition, 

or the occurrence of the event. 

Thus, if an instrument be drawn or made for the payment 
of a sum of money, (being the price of certain goods), 
*^ upon condition that if any dispute should arise between, 
&Cc, respecting the goods, the note should be void'' (g) ; or 
** provided the terms mentioned in certain letters shall be 
complied with" (A) ; or " provided T. S. shall not pay (i) ; 
or, ^^ provided D. M. shall not return to England, or his 
death be duly certified before the appointed time for pay- 
ment" (k) ; or, " when I am able" (I); or " when J. S. shall 
marry" (m) ; or " when an estate, &c. shall be sold" (n) ; it 
is not valid as a bill or note (o). 

An instrument is not valid as a bill or note, if the sum 
specified is not payable at all events, but is expressed to be 
secured merely as a set-off against, or deduction from, an- 
other demand (p). 

(d) Miter as to an inconsistent or (t) Appleby «. Biddolph, 8 Mod. 
conditional verbal agreement. This 363 ; Ferris «. Bond, 4 B, & Al. 679 ; 
cannot be proyed to defeat the instru- po8t^ 1110. 

ment, if yedid on thefaceof it; Hoare (jb) Morgan v. Jones, 1 C. & J. 

V. Graham, 3 Caxnp. 67 ; Rawson v. 16S. 

Walker, 1 Stark. R. 361 ; Mosely «. (Q Roberts v. Peake, 1 Burr. 383; 

Hanford, 10 B. & C. 729 ; Wood- Ex parte Soothell, 4 Yes. 372. 

bridge «. Spooner, 3 B. & AL 223. (m) Pearson v. Garrett, 4 Mod. 

(e) See Leeds v. Lancashire, 2 242 ; Beardesley v, Baldwin, Stra. 
Camp. 205; Stone «. Metcalfe, 4 1151; Colehan o. Cooke, Willes, 
Camp. 217; Hartley ». Wilkinson, 397. 

4 M. & SeL 25 ; Sweeting v. Raise, (n) Hill v. Halford, 2 B. & P. 413. 

9 B. & C. 365. (o) See other instances, Alves v. 

(/) But a bill may be accepted, Hodgson, 7 T. R. 242 ; Ellis v. Ellis, 

though it cannot be drawn payable, Gow, R. 216. ''On the arrival of a 

on a contingency, |>o«f, 13. ship abroad" bad. Palmer «. Pratt, 

(g) Hartley v. Wilkinson, 4 M. & 9 Moore, 388. 

Sel. 25. (p) Clarke v. Percival, 3 B. & Ad. 

(A) Kingston v. Long, 4 Doug. 9. 660. 
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And the instrument is considered uncertain, contingent, 
and void, as a bill or note, if the money is to be paid out of 
a specified fund^ which *may never be realized, or be ade- [ *6 ] 
quate to the purpose; as, "out of rents" (j); or "out of 
money when received" (r) ; or " out of my growing subsist- 
ence" (») ; or " out of the produce of goods when sold" (t) j 
or " out of drafts on a banker ;" or " when tbey shall be 
paid" («) (6). 

An order from the owner of a ship upon the freighter^ to 
pay 100/. "on account of freight," is bad, because the 
amount of freight due may be uncertain (x) ; but such an 
order by the freighter, is not subject to the same ground of 
objection (j/), and the mention of the freight is considered as 
merely designating the account to which the bill is to be 
placed and is applicable. 

But, however uncertain it may be when the event, on CKkkI if 
which the time for payment is made dependent, will occur, mu^^uk« 
if it be certain that it must transpire at some period, the bUl P'*®®Jjf^" 
or note will be good ; as if the payment is to be made within tant* 
one month " after the deatK^ of a party {z) ; or "when J. S. 

iq) Jenny ». Herle, Ld. Raym. («) Willianwon v. Bennett, 2 

1361 ; 8 Mod. 266, S. C. Camp. 417. 

(r) Dawkes ». Lord Deloraine, 3 (or) Banbury r. Lisset, Stra. 1211. 

Wils. 307 ; 2 Bla. 782, S. C. ; Hay- (y) Pierson v, Dunlop, Cowp. 671. 

dock V. Lynch, Ld. Raym. 1563. See other aathorities to the same ef- 

{s) Josceline v. Lassere, 10 Mod. feet, Mackleod o. Snee, Ld. Raynu 

294. 1481 ; Haussoullier v. Hartsincl^ 7 

(0 HUl V. Halford, 2 B. & P. 413 ; T. R. 733. 

Carlos V. Fancourt, 5 T. R. 482; (z) Colehan «. Cooke, Willes, 393 ; 

Yates t>. Grave, 1 Ves. j^n. 280, 281. Stra. 1217. 



(6) Union T. P. Co. v. Jenkins, 1 Cain. Bap. 381. Cooke v, Satterlee, 
6 Cowen Rep. 108. 

In Coolidge v. Ruggles, 15 Mass. Bep. 387, it was held that a note paya- 
ble to bearer, " provided the ship Mary arrived at an European port,'* &c., 
was not negotiable. Though a bill cannot be drawn, it may be acctfted, on 
a contingency. Langston v. Comey, 4 Campb. Rep. 176. 3 Kent's Comnu 
2d ed., 76, in note. 

4 
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shall come %f age /^ (naroing the day) ; so that his death 
would not discharge the liability (a). 

And it seems to have been decided, that in the case 
of certain events of a public or govemmefU naturcy the 
occurrence of which, though not fixed, is m&rally certain^ it 
is no objection that the time of payment is made to depend 
thereon. Thus, an instrument payable two months after 
a gavemment vessel ** is paid oj^" (6) ; or ** upon the receipt 
of my wages due from his majestjfs ship the Suffolk," it 
being in full fbr my wages, prize-money^ kc. for the said 
ship^ (e) ; has been considered to be a good note (d). But 
this doctrine appears to be open to great doubt. 

The mere statement of the consideraHon for the instru- 
ment, or mention of the fund, from which the drawee is to 
obtain reimbursement, will not impeach the validity of the 
document as a negociable security (e). 

Bills and notes, not having more than three months to 
irun, are not subject to the usury laws (/) (7). 



5. The Description of the Payee. 

Deserip- ^^^ ^U^ ^^7 be made payable to the drawer, or to a third 
person. 



tumor 
payee. 



It is not essential that either should be named, provided 

(•} GoMV. Nelson, finrri SS6. C.J.; Beardesleyo. Baldwin, E. 15 

(() Andrews «• Franklin, Stra. 84 ; Geo. 2, B. R. ; MS. 1 Selw. N. P. 8 

1 Selw. v. T.^ ed. 583, S. C. ed., 383 to 386, and observations. 

(c) Evans «. Underwood, 1 Wils. (e) HaussoulliertJ-Hartsinck, 7 T. 

S69 ; std vidi BayL 5th ed. 84. R. 733, post, 613 ; Macleod v. Snee, 

^d) See furtlker, Lewis «. Orde, Stra. 762. 

Bfiddz. S. 8 Geo. 8. cor. Hardwicke, (/) 3 & 4 Will. 4, c. 98, s. 7. 



(7) See jMs^ note, page 100 



m. 
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the bill be ^oiade payable to the order of the draver^ (wb^i 
in effect it is payable to him) (g) ; or- to bearer. 

But alternative words on the face of the ijutrument, a« If wyMe 
to the party to whom payment is to be ma^e, will invalidate ^jj^ ^ 
the bill ; as if it be payable to A. or B. (A). If a bill be pay- 
able to A., " for the use of B.," " or in trust for him," A. 
has the legal interest, and is the payee (i) (8). 

If, on framing a bill, a blank or space be left for tha name 
of the payee, the acceptor and drawer tacitly authorize m 
bona fide holder, afterwards taking the bill from the drawer, 
or his transferree, to supply his own name, so as to give effect 
to the instrument ab origine, as a bill payable to himself; 
and the objection of uncertainty, which would otherwise 
prevail, is thus obviated (k) (9). 

If the name of a fictUiaus person be introduced as payee. If payable 
the bill is inoperative in the hands of a party who takes !fJJ^*' 
it with knowledge of that fact ; but the parties to the bill penoiu 
who were aware of the circumstance, ehall not be permitted 
to avail themselves of the irregularity, and against them ; 
the bill, in the hands of an innocent holder for value, may 
be treated and declared upon, as a bill payable to bearer (I). 

(g) See Anon. Comb. 401. There- 5 ; Smith v. Kendall, 6 T. R. 193. 

fore observe, that it is not necessary (ft) Crucbley v, Clarance. 8 M. & 

that there should be more than two SeL 90 ; Crutchley v. Mann, i 

gersons to constitute a valid bill. Taunt. 629 : Attwood «. Griffin, R« 

uller V. Cripps, 1 Salk. 130. & M. 485 ; Rex v. Randall, Rink fc 

{h) Blanckenhagen v. Blundell, 2 Ry. C. C. 1^5. 

B. & Aid. 417, post, 1064. Bill pay- (I) TaUock v. Harris, 3 1*. R. 174 ; 

able to A. B. there being father and Vere v. Lewis, 3 T. R. 182 ; Minet 

son of the same name, is prima fade «. Gibson, 3 T. R. 481 ; 1 H. Bla. 

payable to the father, but evidence 569, S. C. ; Gibson v. Hunter, 8 H« 

admitted to show the son was really Bla. 187, 288; Ex parte The Roval 

meant, Sweeting v. Fowler, 1 Stark. Burgh of Scotland, 19 Vei. 311 ; 

106. Hunter v. Jdffery, Peakeli Add* G. 

({) Evans v. Cramlington, Carth. 146. 



(8) 



Walrad «. Petrie, 4 Wend* Re|i. 176. 
Mitchell V, Culver, 7 Cowen Rep. 336. 
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If the bill be drawn in the name of a fictitious person, 
payable to the order of the drawer, with the acceptor's 
knowledge, the latter may be charged by a bona fide holder 
as undertaking to pay to the order of the person who signed 
as the drawer (m). 

If a bill be payable to " Ship Fortune or hearer^^^ it is good, 
for in law it is payable to bearer only without indorse- 
ment (n) ; and is like a bill payable to ^^ J. S. or bearer,'' 
which requires not J. S.'s indorsement, and he is therefore a 
mere cipher (o) (10). 



6. « Or Order,'' ^c. 

Words te ^^^ ^^^ generally payable to the order of the drawer or 
negocialal- payee, or they may be payable to him or bearer, or to bearer 
* ^* generally. 

Great attention is due to this part of the instrument, as 
the distinguishing quality of a bill — its negotiability — alto- 
gether depends upon the introduction of express, words ren- 
dering it transferable. 

In this country it is now decided not to be essential that 
[ ♦$ ] a bill ^should be made negotiable. It may be payable only 
to the drawer, or a third party {p). 

If the words " or order," or " bearer," be omitted, the bill 
cannot be negotiated so as to become available against the 
acceptor. It 4b available only against the assignor who 

(m) Cooper v, Meyer, 10 B. & C. (o) Bayl. 5th ed. 31. 
468. (p) Smith v. Kendal, 6 T. R. 423 ; 

(n) Grant v. Vaughan, 3 Burr. Rex v. Box, 6 Taunt. 325 ; Bayl. 5th 

1516. ed. 33, 34, and notes. 



(10) BuUardv. BeU, 1 Mason Rep. 243. 
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indorses it to the holder (5^) (11). It will therefore be re- 
marked, that the express assent of the original parties is 
necessary to attach to a bill its more important and peculiar 
attribute. 



7. « In London;' ^c. 
These words are not very frequently introduced into tlie 
body of a bill of excjiange (r). 

It is however material shortly to notice their effect. 

Although the bill be accepted payable at a particular place P'*c« 
in London, &c. in pursuance of the drawer's request, yet if payable, 
the acceptor do not use the restrictive words " and not 
otherwise or elsewhere," according to the statute 1 & 2 
Geo. 4, c. 78, s. 1, the acceptance is, as to hira^ deemed 
to be general ; and the acceptor is, it seems, responsible, 

iq) Hill V, Leiris, (Balk. 133. ers, see 7 Geo. 4, c 46 ; 3 & 4 Wm. 

(r) As to the bills of country bank- 4, c 98, s. 3, 3. 



(11) Gerard V. La Coste, 1 Dallas Rep. 194. Downing v. Backentoes, 3 
Caines' Rep. 137. 

A request to pay the amount of a promissory note written underneath the 
same without words of negotiability, is operative as a biU of exchange ; and 
the drawee is liable on his acceptance. Leonard v. Mason, 1 Wend. 523. 

As between indorser and indorsee a note not negotiable is, in Massachu- 
setts, treated exactly as if negotiable. Jones v. Fales, 4 Mass. Rep. 245. 

In South Carolina an assignment of a chose in action not negotiable has 
always been considered as a letter of attorney to the assignee ; and the as- 
signee or holder of a negotiable instrument may, therefore, elect to regard 
himself in that character, or sue in his own name. Ware o. Key, 2 M'Cord, 
373. 

If the payee of a note payable to himself or bearer indorse it, he will be 
liable as an indorser. Buah «. Adm. of Reeves, 3 John. Rep. 439, 

And it has been held that the contract made by IndorBement extends to all 
future indorsees, even where the notes are not originally negociable ; and an 
action lies in favor of an indorsee against a remote indorser. Codwise «. 
Gleason, 3 Day*s Rep. 13. 

A bank note payable to W, Pitt, or bearer, is in effect payable to the 
bearer ; as between any bona fide holder, and the Bank, such holder is to be 
deemed the Bearer to whom the Bank is originally liable. Bullard «• Bell, 
1 Mason's Rep. 252. 
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although no presentment be made at the speciied 

place (0(12). 

But the drawer and indorsers are not liable in such case, 
unless the bill be duly presented in London, &c. at the place 
designated by the acceptor, in pursuance of the direction in 
the body of the bill, confirmed and rendered specific by the 
acceptance (u). 

If the drawer, in the body of the instrument, make it 
payable, not at any specific place, but generally in London, 
or some town, the direction becomes inoperative, if the bill 
be not accepted, or the acceptance be general without men- 
tioning any particular street or place in London, &c. 

Sometimes the drawer makes the bill payable at his oum 
house. This seems to be injudicious ; it having been held, 
that the circumstance raises a presumption that the bill was 
accepted for his accommodation, that he is the party to pay, 
and consequently that he is not entitled to notice of dis- 
honor, imless he proves that he really had efiects with the 
drawee (v). 

(0 Selby 9, Eden, 3 Bing. 611 ; (u) Gibb «. Mather, 8 Bing. SM* 
Payle v. Bird, 6 B. & C. 531. (v) Sharp v. Bailey,, 2 B. & C. 44. 



(IS) In an action by the payee against the maker of a promissory note 
payable at a particular place, a demand at the place specified is not a con- 
dition precedent to the plainti£f s right of recovery, and need not, therefore, 
be averred in the declaration. Eldred v, Hawes, 4 Conn. Rep. 466. See 
also Ruggles v. Patten, 8 Mass. Rep. 480. Carley v. Vance, 17 ib. 38^. 
V. S. Bank*. Smith, 11 Wheat. Rep. 171 ; same v. Cameal, 2 Pet. Rep. 
543. Wolcott V. Van Santvoord, 17 Johns. Rep. 848. Caldwell v. Cassidy, 
8 Cowen Rep. 271. Haxtun r. Bishop, 3 Wend. Repw I. Weed ». Van 
Honten, 4 Halst. Rep. 189. Conn v. Gano, 1 Ohio Rep. 483. Irvine v. 
Withers, 1 Stewart's Ala. Rep. 234. In Louisiana the Enrfish rule is 
adopted. Mellon r. Croghan, 15 Martin Rep. 423. See also Woodworth 
V. Bank of America, 19 Johns. Rep. 391. Ogden «. Dobbin, 2 HalL Sup. 
CuN.Y.Rep. 112. 



._ ^ 
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8. Statement of the Sum payable. 
This is generally expressed in words at length, but figures Sum how 
would suffice. We have seen that the superscription of the '''*^®*^' 
sum in the margin, may aid an omission, in the body of the 
bill, of the word "pounds" (x). 

A bill, &p. is not valid, unless it be solely for the payment 
of a specific sum of money. 

^Therefore a bill « to pay A. B. 150/." is void, if there [ *9 ] 
be added the words, " and to deliver up a horse,*' &c. (y) ; 
or the words, " or to render A. B. to prison" {z) ; or the 
words, « in three good East India bonds" (d) ; or " in cash 
or Bank of England notes" (6) ; or the words, " and all 
other sums that may be due to him" (c) ; or "first deducting 
thereout any sum J. J. may owe me" (d). And an instru- 
ment, " pay A. B. the proceeds of a ship, value abata 4000i." 
&c. is not valid as a bill (e). And uncertainty as to any 
part of the amount to be paid, will invalidate the instrument 
as a note (/) (13). 

(«) ;^nte,^. (c) SmWi r. Nightingale* 8 Stark, 

(y) Martin v. Chaunlry, Stra. 127. Rep. 375. '»'-** ' * ««^'^- 

00 Sn>ith V. Boehme, Ld. Raym. (d) Barlow t;. Broadhurst, 4 Moore, 

. V « ., « , ^"^^^ See ante, 5. 

T ^1 I"^'?/"a ''^^'"S'li^^^-ii^^- ^'^ J^'^^* »• Simpson, 2 B. & C. 
L. & Eq. 93, Anon. BuUer's N. P. 318. 

^^fix r * T •« (/) Bolton ». Dugdale, IN.&M. 

(6) Exprn-U Ime«>n 2 Rose, 225 ; 412 ; Clarke v. Perdval, 2 B. & Ad. 

IJarporteWilcox, 5R.&R. 50;Bavl. 660. 
5thed.ll,S. C. ' 



(13) A note for a certain sum payable to A, or order, in "foreim bills.'' 
(meaning thereby bills of country banks) has been held not u> iS^a^Sd 
promissory note withm the Statute, and consequently not negotiable. Jonea 
V. Fales, 4 Mass. Rep. 245. So, in New-YoVk, a note pay& in PenZ^ 
vania or New-York paper currency, to be current in the State of Pennsvl- 
vama, or Uie State of New- York, is not a promissory note within the statute. 
(1 R. S- 151.) Lieber r. Goodrich, 5 Cowen, 186. So in PennsylvaSa^ k 
was heW, Uiat a promissory note wiyable to A. B. or order, for 600 doUw? in 
notes of the Chartered banks in Pennsylyania, was not a negotiable note on 

t^l^tV't^'^L^r T'l^^ r" "^P- M'Cor^ck^rXroUe^ ?S 
Serg. & R. 94. See Cook v. Satterlee, 6 Cowen, 108. In South CarS no^ 
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We have seen that the addition of words merely showing 
the consideration for the instrument, or the fund from which 
the party may repay himself, will not vitiate (g). 

9. " FcUue received.^^ 
Words These words, (though usual,) are not necessary to give 

ceived"*'^^ validity or force to the instrument, as a bill of exchange (k) ; 
but in some of the older cases the contrary was ruled (i). 

Consideration being presumed by law for the drawing and 
indorsing a bill, no argument or inference that it does not 
exist can be founded on the absence of the words ^^ value 
received */' the presumption tkat a consideration existed, still 
arises (j). 

The precise meaning of these words, in reference to the 
parties by whom and from whom the value was received, 
depends upon the form of the bill. If it be payable to the 
drawer or his order, the words " value received" import that 
the drawee has received consideration from the drawer : if it 
be payable to a third person, they signify that the drawer 

(g>) Jhtte, 6. Jinon, 12 Mod. 345 ; Banbury v. Lis- 

(h) Claiton v. Swift, 2 Show. 496 ; set, 2 Stra. 1212. 

Mackleod v. Snee, Ld. Raym. 1481 ; (j) See Grant v. Da Costa, 3 M. 

White V. Ledwick, B. R. H. 25 Geo. & Sel., per Lord Ellenborough ; see 

3, Bayl, 6 ed. 40, note 83. however the observation of Abbott, 

(t) Hodges V. Steward, Skin. 346 ; C. J., in HoUiday v. Atkinson, 5 B. 

& C. 503. 



it has been decided, that paper medium is not money ; and that, therefore, a 
note payable in paper medium is not assignable within the statute of Anne 
and their act : and on a verdict for the assignee of such a note, judgment was 
arrested. Lunge v. Kohne, 1 M'Cord, 115. See M'Clarin v. Nesbit, 2 Nott 
& M»Cord, 519. Cons. U. S. s. 8 & 10. But it was formerly decided in 
New- York, that a note payable to A. or bearer, in . " New- York State bills 
or specie " was held to be a negotiable note within Uie statute, upon the 
ground that the bills mentioned meant bank paper, which in conformity with 
leneral usage and understanding, are regarded as cash ; and therefore, that 
Uie meaning was the same as if payable in lawful current money of the State. 
Keith t>. Jones, 9 Johns. Rep. 120. S© it was also decided, that a promissory 
note payable at a particular place, * in the bank notes current in the city of 
New-York,' was a negotiable note within the statute. Judah r. Harris, 19 
Johns. Rep. 144. 
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has received value from him, to the amount drawiu 

for(Jfc)(14). 

The nature of the value or consideration may be stated, 
without prejudice to the validity of the instrument (I), 

10. The Drawer^s SigneUvre. 

The bill would evidently be imperfect if the drawer's ?'^^» ^^ 
name did not appear on the face of the instrument. A formal 
signature at the foot *of the bill is not essential. If the drawer [ *^^ 3 
himself write the bill in this shape, ^^ /, *A. B.y request you 
to pay," &c. no doubt the instrument would be good, 
although not undersigned (2). 

« 

The signature may be in pencil (m) ; or by a mark or 
cross, by way of signature (n); or it may be printed (0). 

When an agent (/>) (15) draws a bill for his principal, the Signed by | 

signature should be in the name of the latter ; or in the ***"'' 
name of the agent, thus, « A. B." {the agents) " for C. D." 
(the principal^)— or thus, " C. D.," {the principal) " per pro- 
curation, A. B.,*\(«^c agent). If an agent merely sign his 

cs,*K?/^WR^ ^ta, 3 M.& bins, 1 Stra. 399; Saunderson v. 

BeL35lfpost,9W, See the reason Jackson, 2 B. & P. 238. 

stated by Lord Ellenborough in that (m) Geary v. Physic, 5 B. & C. 834. 

case. Highmore v. Primrose, 6 M. & (n) Phillimore v. Baring, 1 Camp. 

Sol. 65 ; Coombs «. Ingram, 4 D. & 513. 

R. 211. In the case of a note, see (o) Schneider «. Norris, 2 M. & S. 

Clayton v. Gosling, 5 B. & C. 360. 286. 

9\ ^?/'' ^' rn « ^P) ^**** " evidence of an author- 

{z) Elliott r. Cooper, Stra. 609 ; ity to draw and indorse bills. Prescott 

Ereskine ». Murray, Ld. Raym. 1 542. ». Flynn, 2 M. & Sc. 18. 

So m case of a note, Taylor t>. Dob- 



(14) Where the words « for value received'' are inserted in a declaration on 
a note, as descriptive of the note, and they are not in the instrument, the 
variance » fotal ; but if it is an averment of consideration it will not viSate 
»^ne^ such av^ent be proved. Wilson v. Codman's Ex. 3 Cmnch Rep. 
198. 5«««;«''-Ball? Johns Rep. 50. Saxton r. Johnson, 10 Johns. Rep 
418. Tread way ©. Nicks, 3 M'Cord. Rep. 195, ■ 

^(15) Not necessary that authority to execute a written agreement should 
be m wnting. TurnbuU ». Trout, 1 Hall's N. Y. Rep. 336. 

5 
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•WB name only, as drawer, he will become personally liable 
on the bill (q) ; and the principal will not incur any respon- 
sibility thereon (r). 

Br ma- The statute 1 Geo. 4, c. 92, s. 3, enables the Bank of 

England to impress the names or signatures of their clerks, 
by means of machinery. 

By ptri- If there be several drawers, and they be partnen^ ekher 
the name of the firm may be subscribed by one of the 
members, or an agent of the firm, or the signature may be 
by the partner or agent ** for'' the firm by its usual title, 

Bypenont If the drawers be notpartnerSy each should separately sign 
J^^*"^ by himself, or by an agent appointed by him for the purpose. 
In this ease one drawer has no implied authority to sign for 
the others. Where money, the proceeds of a bankrupt's 
estate, was deposited in the Bank of England in the names 
of three assignees of a bankrupt, the Court of Chancery 
directed the bank to pay checks signed by two of the 
assignees, the third having absconded (s). 

11. The Direction to the Drawee, 

Direction This formal direction is not necessary ; for in a case (<) in 
10 drawee, ^jji^,),^ instead of the usual address to the drawee, the words 
" payable at No. 1 , Wilmot-street," only, were inserted, it 
was held that a person who resided at that place, and who 
accepted the bill, was liable thereon as acceptor. But 
this case does not show that the instrument can be perfect 
as a billj although it do not appear on the face of the instru- 
ment who is the drawee. And it is clear that the absence 

(q) Thomas v. Bishop, 2 Stra. (r) Wood v, Telford, 2 Shaw, P. 
955: Lefevre v. Lloyd, 5 Taunt. C. 219. 

749 ; Eaton «. Bell, 5 B. & Al. 34 ; (a) Ex parte Hunter re Breacher, 
per Lord Ellenborough, Leadbitter v. 8 Rose's Cases in Bk. 363. And see 
Farrow, 5 M. & Selw. 349. Ex pttrte ColUns, 8 Cox, Ch. C 487. 

(0 G^ray v, Milner, 3 Moore, 9<k 
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of such information, to be obtained from the iostrumeui 
itself, would render the instrument inoperative^ as a bilL 
The drawer might, however, it seemsi be sued therecm as 
the maker of a note, for such is the legal effect of the 
instrument (u). 

*A person may draw a bill vpon himadf. The instrument [ *11 ] 
is valid as a bill, and the party may be sued as drawer, or, 
(if he accept it,) as the acceptor : or the instrument may be 
treated as a promissory note, and the party sued thereon as 
the maker (x). 

Sometimes, instead of the word *^ To,*' in the direction to 
the drawee, the word *^ At'' is written. Here the instrument 
is evidently ambiguous in its import. The words in the 
body of it, ^^pay, &c." signify that a tUrdpenon is to make 
the payment, and give the document the character of a bill : 
the word " At*' in the address to the drawee, purports that 
payment is to be made by ths drawer at the bouse of the 
drawee, and gives it the character of a note. Such an 
instrument seems in law to be a bill of exchange (y) : but 
it is optional in the holder to treat it as a bill or as a piro* 
missory note (z) : at least, he clearly has this right of elec- 
tion where the word ^* at" is introduced in small characters, 
for purposes of deception, or is calculated to deceive (a). 

Care should be taken to address the bill to each person, 
(if more than one,) who has undertaken to accept the bill. 

(«) An inctruiiMni in th« following Camp. 407 ; Rex v, Hrniter, Run 

Ibm, " I promiwj to pay, fcc," with- & R. C. C. 61 1 . 
outaignature, addressed to the defen. (*) Shuttleworth ». Stephens. 1 

dantp and aeetpttd hy him, maybe Camp. 407, pofl, 755* Edisv. Bury 

treatad as a noU, Block «. Bell, 1 6 B. & C. 433. The latter was tb« 

Moo. & R. 149. case of an iostrument fhimed as a 

(») Starke*. Cheeseman, Carth. note in the body, but haTing the ad* 

509; Joscelinev.Las8ere,Fort.S82; dress of a third person in the left 

Dehers v. Harriott, 1 Show. 163; hand corner. 

Harvey «. Kay, 9 B. & C. 364; (a) Allan r. Mawson, 4 Camp. 

Roach V. Ostler, 1 M. fc Ry. ISO. 1 IS. 

(y) Shultkworth «. Stephens, 1 
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There cannot be successive acceptors^ or a second acceptor 
of the saftie bill, after a perfect acceptance, unless the 
second be an acceptor for honor. 

If, therefore, a bill be directed to A. only, and be accepted 
by him ; and B. afterwards accept it ; he is not liable there- 
on as acceptor (b), 

1 2. The Form of the Aeeeptance. 

Fonn of The acceptance (c) may be upon any part of the bill, and 

anoJ^ it may be effected by the drawer merely writing his name, 

or the word " accepted ;'* or it seems by his merely writing 

thereon " presented ;** or the day of the month (rf) ; or a 

direction to a third person to pay the amount (e). 

An acceptance may be in pencil, or by making a mark, 
in lieu of a signature, with intent to accept (/). . 

The statute 1 & 2 Geo. 4, c. 78, s. 2 (g), requires that 
inlimd bills shaU be accepted in writing upon the bill itself. 
But this statute does not require the signature of the 
drawee (A) (16). 

(h) Polhill V, Walter, 3 B. & Ad. Lawrence, J., Clarke v. Cock, 4 East, 

114. See Jackson r. Hudson, 2 73. 

Camp. 447; Clark v, Blackstock, (d) Jinon, Comb. 401; Vin. Ah. 

Holt, C. N. P. 474. Bills of Exchange, L. 4. 8ed qu. 

(c) It is the act by which the («) Moor v. Withay, Bull. N. P. 

drawee evinces his consent to comply S70. 

with and be bound by the request (/) See ante, 10. 

contained in the bill directed to him ; (g) So in Ireland, 9 Geo. 4, c. 24. 

or, in other words, it is an engage- (h) Dufaur v. Ozcnden, 1 M. & 

ment to pay the bill when due. Per Rob. 90. 

»~'^^.^'™~'— ™— »— ^■■»— ^ III. II ' ' ■■ — "~~i.~^~^-"' 

(16) So by the Revised Statutes of New York it is enacted that no per- 
son within the State is chargeable as an acceptor on a bill of exchange un- 
less his acceptance be in writing, signed by himself or his lawful agent ; and 
the holder may require the acceptance on the bill, and a refusal to comply 
wUl be a refusal to accept. — An acceptance in writing if not on the bill wiU 
be of no effect except to a person receiving a bill on the faith of it. An un- 
conditional promise in writing to accept a bill before it be drawn is an accept- 
ance in favor of the person who receives the bill on the faith of it for a valua- 
ble consideration. 

And every drawee who refuses to return a bill within twenty-four hours to 
the holder, shall be deemed to have accepted it. 1 Rev. Stat. 768, s. 6 — 1 1. 
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And a foreign bill is binding in this country on the ac* 
ceptor, though *he accepted by parol, or by writing uncon* 
nected with the instrument (t) (17). 

The following verbal or written promises have been held Maybe 
to be sufficient acceptances ; and will still be so in cases ^^^fa£[uy. 
where the statute 1 & 2 Geo. 4, does not require a written 
acceptance upon the bill itself. And it is observable that 

(i) See Clarke v. Cock, 4 East, Fairlie «. Herring, 11 Moore, 580 { 
57; Wynne v, Raikes, 5 East, 514; Mahoney v. Ashlu), 2 B. & Ad. 478. 

(17) In Mason v. Hunt, Doug. Rep. 296, Lord Mansfield said, '' there is 
no doubt but that an agreement to accept may amount to an acceptance, and 
it may be couched in such words as to put a third person in a better condition 
than the drawer. If one man, to give credit to another, make an absolute prom- 
ise to accept his bill, the drawer or any other person may show such promise 
upon the exchange to get credit, and a third person who should adrance his 
money upon it, would have nothing to do with the equitable circumstances 
between the drawer and the acceptor. But an agreement to accept is still but 
an agreement, and if it is conditional, and a third person takes the bill, know- 
ing of the conditions annexed to the agreement, he takes it subject to these 
conditions." These observations were made in a case, where the bill was 
drawn after the supposed promise of acceptance was made ; and therefore are 
entitled to be deemed something more than mere obiter dicta. The doctrine 
here stated has been recognised and enforced in respect to a promise to accept 
a bill not in esse in Maryland. (M'Kimv. Smith, 1 HalPs Law Journal, 
485.) and in the Circuit Court of the United States, in Massachusetts Dis- 
trict. Payson v. Coolidge, 2 Gallis. 233. The decision in this case, was 
affirmed, on error, by the Supreme Court. 2 Wheat. 66. And the same 
doctrine has been recently fully recognised in tlie same courL Schimmel- 
pennick v. Bayard, 1 Peters, 283. See Groodrich & Deforest o. Gordon, 15 
Johns. Rep. 6. See also Van Reimsdyke «. Kane, 1 Gall. Rep. 630, and 
M'Eversv. Mason, 10 John. Rep. 207. Mavhew v. Prince, 11 Mass. Rep. 
54. Banorgee o. Hovey, 5 Mass. Rep. 1 1. And an agreement to accept a , 

bill when drawn, if shown to a third person within a leasonable time after 
the agreement was made, and he tsdce a draft on the credit of it, has been 
held in Massachusetts to be an acceptance. Wilson o. Clements, 3 Mass. 
Rep. 1. But although it be clear that a verbal acceptance or an acceptance 
by a collateral paper is good in law ; (M*Evers v. Mason, 10 John. Rep. 
803.) yet an agreement to accept a non-existing bill, when drawn, will not 
operate as an acceptance, unless it be in wrUing, and shown to a third per- 
son who takes a draft on its credit, within a reasonable time. Therefore if a 
person in writing authorise a draft and agree to accept it, a draft drawn two 
years afterwards, in favor of a person who took it on the faith of the agree- 
ment to accept, will not bind the drawee. Wilson v. Clements, at supra. See 
also, Coolidge v. Payson, 2 Wheat. 75, note a. 

Where the drawee said to a person not a party to the bill nor acting for a 
party " that he must pay the bilP' or he " would have to pay it," — ^held not 
to be an acceptance. Martin v. Bacon, 2 S. Car. Rep. 132. Courts are not 
inclined to extend the doctrine of implied acceptances. Boyce v. Edwards, 
4 PeU U. S. Rep. 121, 122. 
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that aiatute does not alter the nature, quality, or effect of ao 
acceptance ; it merely requires it to be in writing on the 
bUl. 

" The bill" (then drawn) " shall meet with due honor" (fc). 
" I will accept or certainly pay" (Z). " Leave the bill, and 
I will accept it" (m), " I will accept the bill" (a returned 
and protested bill) *' when sent back" (n). But in the two 
latter cases there should be proof that the bill was fe/i, in 
the one instance, and sent back in the other ; as desired (o). 

But there must be something evincing an express and 
final intenti(»i to accept. These words are respectively 
insufficient : — « The bill shall have attention" (p) : " There 
is your bill, it is all right'' (q) : " The bill" (U being then due) 
" will be paid," (meaning, paid immediately, which was 
refused by the holder, there being a dispute about the 
charges) (r). 

Perhaps the keeping a foreign bill an unreasonable time, 

may amount to an acceptance, if there be no circumstances 

to rebut the presumption, and explain the delay («), But 

Destruc ^h® destruction of a bill can hardly have such effect ; at least, 

a^pu' *^ ^^^^^ ^^^^ ^®^^ ^ refusal to accept (t). The detention. 

anoe. of a check by a banker until five o'clock in the afternoon 

of the day of presentment, is consistent with the usage of 

trade in London ; and furnishes, therefore, no claim against 

i^) B^""^^^' 9S^ ^ ^'^ *^^- (9) ^owtU V. Jones, 1 Esp. R. 17. 

(I) Wynne 9. Raikes, 5 East, 514. (r) Anderson ©. Heath, 4 M. & 

(m) Bayl. 5 ed. 189 ; Marius, 2ed. Sel. 303; Clavey ©. Dolbin, Rep. 

^^' ^ ^ Temp. Hardw. 278. 

(ii) Cox •. Coleman, Mich. Term, (•) Clavey v. Dolbin, Rep. T. 

6 Geo. «, cited Bayl. 5 ed. 174, n. (7). Hardw. 278 j Harvey «. Martin, 1 

(•) Anderson v. Hick, 3 Camp. Camp. 485, note: Mason e Barff 

179 ; "Send the bUl, and I will give 2 B. & Al. 26. ' 

directions for its being accepted," is (<) See Jeune v. Waid, 1 B. ^ AL 

nrtjwrw an acceptance, trf. 653; Robson v. Bennett, 2 Taunt. 

ip) Rees V. Warwick, 2 B. ^ Al. 888. 
113. 
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him, even though in the interim there he a mistaken can- 
cellation (ti). 

In the ease of bills for less than 51., there must be a sub- 
scribing witness, &c. (x). The holder may insist as against 
the drawer and indorser, upon having the absoltUe accept- 
ance of the drawee to ihefidl extenty and in the very terms 
of the bill, as drawn (y) ; and if refused, may treat the bill 
as dishonored. But he may, if he please, waive such ^ac- [ *13] 
ceptance, and take a candUionaly or partkUy or UmU&d accept- 
ance ; and it will be valid against the acceptor ; and if the 
other parties have notice of the acceptance oflered, and con- 
sent thereto, they also will be bound (z). 

Here we may observe the distinction, that although a bill Condi- 
cannot be drawriy it may be aectpttdy payaUe upon a comftHofi ^"^ 
or contingency. And there is no liability until the condition 
is performed {zz). 

The following have been held to be good conditional 
acceptances : *^ Accepted — ^to pay as remitted from Leghorn 
at usance'' (a) :— -or, ** when in cash for a ship's cargo" {b) : 
— " when goods consigned are sold" (c) :^-or, "if a house 
be given up to the acceptor on a named day" {i) :-r— 
or, "when the ship Hope arrives from Scotland with 
wheat" (c) (18). 

(tt) Fernandez t, Glynn, 1 Camp. (zx) 4Canipb. 176, (See Towndey 

496, n, cited 9 B. & C. 486. «. SuanraU, S Petmw* lUp. 490. 

(«) 17 Geo. 3, c. 30, s. 1. (a) Banbuiy v. Lisset, Stra. 1811. 

(y) Smith «. Abbott, Stra. 1152; (6) Julian o. Shobrooke, % Wils. 9. 

Parker V. Gordon, 7 £aat, 387 ; Qam- (c) Smith v. Abbott, Stra. 11 53. 

mon V. Schmoll, 5 Taunt. 344 ; See (<0 Swan «. Cox, 1 Marsh. 176. 

Bag o. Abithol, 4 M. & Sel. 466 ; (e) Milne v. Prest, 4 Campb, 393. 

Rowe V. Young, 2 B. & B. S80, S63. See other instances, Sproat «. Mat* 

{%) Bayl. 6 ed. 853 } Chitty, B, 8 thewa, 1 T. R. 188 ; Pierson v, Dun- 

td. 389y 330 ; Paton v. Winter, 1 lop, Cowp. 671 ; Anderson v. Hicks, 

Taunt. 428. 8 Camp. 179. 



(18) Where a bill was drawn on the defimdast, who had received geods ef 
the drawer for sale, on consignment, refused acceptance ; but on presentment 
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The acceptance of a bill, conditional as to the place of 
payment, will be considered under the next division (/). 

A bill may be accepted for part only of the sum mentioned 
therein (g) ; or the mode of pa}rment may be varied by 
making part of the amount payable in bills (A) ; or the 
time of payment (i) may be altered by the acceptance. 

A bill may be accepted upon a blank stamped paper 
before the remainder of the bill is supplied ; and this^ not- 
withstanding the statute 1 & 2 Geo. 4, c. 78, which requires 
that the acceptance of an inland bill be in writing on the 
bill (fc). But it seems doubtful, whether a mere promise to 
accept a wm-existing (foreign) bill, even upon an executed 
consideration, can be considered an acceptance ; except 
perhaps where the bill is taken by a third person, bona fidef 
upon the faith and credit, and with the knowledge, of such 
promise, communicated by letter (/). 

A bill may be accepted after it has been dishonored, and 
is then payable on demand (m). 

(/) Pott, 14. Dougl. 514 J MoUoy v. Delres, 4 C. 

(i) Wegenloffe v. Keene, Stra. & P. 492. 

814; Rowev. Young, SB. &B. 230. (Q See Pillans v. Van Mlerop, 3 

(k) Petit o. Benson, Comb. 452. Burr. 1663; Johnson v, CoUings, 1 

(t) Walker o. Attwood, 1 1 Mod. East, 98 ; Milne v. Prest, 4 Camp. 

190. 393. 

ik) Leslie v, Hastings, 1 Moo. & (m) Jackson v. Pigott, Ld. Raym. 

Rob. 119; Russell v. Langstaff, 366 ; Milford v. Walcott, Ld. Raym. 

574 ; Wynne v. Raikes, 5 East, 514. 



said ** Uiat if the goods were sold when the bill became due he would pay it," 
of which due notice was given to the drawer ; but before the bill became due« 
wad before the goods were sold, they were attached in the hands of the con- 
■ignee by the creditors of the drawer, it was held that the defendant was not 
bound by this conditional undertaking. Brown v. Coit, 1 M'Cord Rep. 408. 
See also i Peters' Rep. 864. 

In Parker v, Oreele, 8 Wend. Rep. 545, it was held that these words, "I 
hare no objections to accepting for you at 3 & 4 months for (^2500 on the 
terms you propose," contamed in a letter, is an absolute and not a conditional 
engagement^ and such a promise authorizes a draft for the whole ium at four 
months, the longest period specified. 
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The acceptance may be revoked or caneeUed by the drawee, Aecep- 
at any time before it has been called for by the holder, and be'S-"'*^ 
before the drawee has parted with it, or delivered it ever to wk*^, 
the holder (n). 

We have seen, that if a bill is complete as to acceptance, 
that is, has been accepted by the party on whom it is drawn, 
the custom of ^merchants does not authorize any second or [ *14 ] 
further acceptance by another person (o). But, if the 
drawee, before acceptance, become insolvent, &c., or if he 
refuse to accept, another person may accept for the honor of 
any party to the bill, which is called an acceptance forhonor^ 
in the ca@e of an inland bill ; and is termed an acceptance 
supra protest in the case of a foreign bill, from the circuov 
stance of a protest, in such instance, preceding the ac* 
ceptance (p). 

If a party, whose acceptance to a bill has been forged, on 
the bill being presented to him by a third person, with a 
request to know if the bill has been accepted by him, Answer, 
(though bona fide^) that such is the case, he is liable as ac« 
ceptor {q). 



13. « Payable at^* ^c. (19). 
The introduction of these words in an acceptance led to Whew 

payaUe^ 

(«) Cox V. Troy, 5 B. & Al. 474. Williams ». Germaine, 7 R fc C *^ 

(o) ^nte, 11. . 468 ; Roscoe, 189. 

(p) As to tliese acceptances nee (q) Leach «. Buchanan, 4 Esp. Me. 
Hoare v, Cazenove, 16 East, 391 ; ^ 



(19) Many cases have occurred in the Courts of the Fnited States, whieli 
have drawn in question the operation of the lex loci coniraeius. The role is 
well settled, that the law of a place where a contract is made, is to govern am 
to the nature, validity, and construction of such contract; and that beinff 
valid in such place, it is to be considered equally valid, and to be enforced 
every where, with the exception of cases in which the contract is immoral or 
unjust, or in which the enforcing it in a State would be injurious to the rights, 
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great difference of opinion in the Courts, as to their legal 
operation, before the statute 1 & 2 Geo. 4, c. 78, was passed. 

the interest, or the convenience of such State, or its citizens. This doctrine is 
explicitly avowed in Huberui de cot^fUetu Ltgum, and has become incorporated 
into tlie code of national law in all civilized countries. Pearsall v. Dwight, S 
Mass. Rep. 84. Lodge v. Phelps, 1 John. Cas. 139. Smith v. Smith, 2 John. 
Rep. 235. Ruggles v. Keeler, 3 John. Rep. 863. Thompson v, Ketcham, 4 
John. Rep. 285. 8 John. Rep. 188. Van Rough v. Van Arsdaln, 3 Gaines* 
Rep. 1 54. Warder «. Arell, 2 Wash. Rep. 282. and the cases cited in Van 
Remisdyk «. Kane, 1 Gallis. Rep. 371. 375. It seems to follow, that if a 
contract be void by the law of the place where it is made, it is void eYery 
where ; and that a discharge of a contract in the place where it is made, shall 
be of equal avail in every other place. Van Shaick v. Edwards, 2 John. Cas. 
355. Baker v. Wheaton, 5 Mass. Rep. 509. Thompson v. Ketcham, Smith 
V. Sinith; and the cases cited in 1 Gallis. Rep. 371. A discharge, therefore, 
under the insolvent or bankrupt law of a State, (supposing it to be conditional) 
is a good discharge of a contract made there, in every other State where a suit 
may be brought to recover on such contract. James v. Allen, i DalL Rep. 
188. Miller v. Hall, 1 Dall. Rep. 229. But it seems to have been held that 
this doctrine only applies where both of the parties are citizens of, or indi- 
viduals in, the State at the time when the contract was made. Harris v. Man« 
deville, 2 Dall. Rep. 256. Proctor v. Moore, 1 Mass. Rep. 198. Baker v. 
Wheaton, Smith o. Smith. But see Hicks v. Brown, 12 John. Rep. 142. And 
such a discharge will not be valid against a suit upon a contract made or to 
be executed in another State, whether it be a foreign State, or the State where 
the suit is brought. Van Rough v. Van Arsdaln, 3 Catnes' Rep. 154. Smith 
V. Smith, Thompson v. Ketcham, 4 John Rep. 285. 8 John. Kep. 189. Van 
Reimsdyk r. Kane. Shieflelin r. Wheaton, 1 Gallis. Rep. 441. However, 
in Connecticut a discharge under the insolvent laws of that State, has been 
held a good discharge of a contract entered into in another State with the 
citizens of another State. Barber v. Mintum, I Bay's Rep. 1 36. 

As to the form of the action or remedy by which a contract is to be en- 
forced, a different rule prevails, for the recovery must be sought, and the 
remedy pursued according to the lex fori, not the lex loci contractus. Dixon's 
Ex. V. Ramsay's Ex. 3 Cranch Rep. 324. Nash r. Tupper, 1 Caines' Rep 402. 
Ruggles o. Keeler, 3 Johns. Rep. 268. Pearsall v. Dwight, 2 Mass. Rep. 84, 
Smith o. Spinola, 2 John. Rep. 198 ; and the cases cited 1 Gallis. Rep. 371, 376. 
Bird ©. Caritat, 2 John. Rep. 342. Sicard r. Whale, 1 1 John. Rep. 194, 
Therefore the statute of limitations of the State where the contract is made, 
has been held to be no bar to an action in another State, for it is only a modi« 
iication of the remedy. Pearsall v, Dwight, Ruggles t>. Keeler. But the 
statute of limitations of the Slate where the suit is brought is a good bar. 
Nash V. Tupper, Ruggles v. Keeley, Hubbell v, Cowdrey, 6 John. Rep. 132 ; 
and if a note be negotiable by the law of the place, where the suit is brought, 
but not by that of the place where it was made, an action may be maintained 
by the indorsee in his own name. Lodge »■ Phelps, 1 John. Cas. 139. S. C 
2 Caines' Cas. in Err. 321. And a discharge under an insolvent law of a 
State which simply protects the debtor froin arrest or imprisonment is no bar 
to a suit In another State, for it is held to be limited to the person only, without 
discharging the debt, and local in its effects. White «. Canfield, 7 John. 
Rep. 117. 

Whether a State can, since the constitution of the United States, paas an 
insolvent act, which shall discharge the obligation of a contract, has been 
iinally settled. Mr. Justice Washington, in the circuit court of the United 
States in Pennsylvania, in a very learned and elaborate opinion maintained 
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It is clear that the acceptor need not state where the bill 
is to be presented for payment. He may accept generally* 
The question which divided the Courts was, whether the 



the negatire. Golden «• Prince, April term, 1814| 5 Hall's Law JounuU* 
502. and the question being brought before the supreme court, it was decided 
that a State may pass a bankrupt law, provided such law does not impirir th9 
obligation of a contract, and provided there be no act of Congress in force to 
establish a uniform system of bankruptcy conflicting with sudb law. Sturgit 
V. Crowninshield, 4 Wheaton, 122. M*Millan v. M'Nelll, 4 Wheato% 209. 

It has been held that a tender of payment of bills of credit, which would 
be good by the law of the place where the contract was made, would be a 
good bar in every other State, where a suit should be brought. Warder «. 
Arell, 2 Wash. 282. And it seems to have been thought that a sta^ of exe- 
cution upon a foreign judgment, by the law of the place where the judgment 
was recovered, would be so far recognized here, as to exempt the party firom 
arrest for the debt, and if arrested would entitle hun to a discharge on common 
bail. Conframp v. Burel, 4 Dall. Rep. 419. and see Melan o. Fitzjames, 1 
Bos. & Pul. 138. But the contrary seems asserted by Lord Ellenboroueh in 
Imlay v. Ellesfen, 2 East's Rep. 455. knd see Sicard v. Whale, 1 1 John. 
Rep. 194. 

And as the law of the place where the contract is made, regulates the rights 
and duties of the parties, if a bill be drawn and indorsed in a place, by m 
person resident there, he is answerable upon such indorsement only so far as 
the laws of that country bind him upon a bill so drawn and indorsed. Powers 
V. Lynch, 3 Mass. Rep. 77. See also Hicks v. Brown, 12 John. Rep. 142. 
And upon a bill drawn payable in a foreign country, whether payment in the 
current money of that country be good or not, depends upon the intention 
of ihe.parties, and their reference in the contract to the lex tod* Seabright v. 
Calbraith, 4 Dall. Rep. 325. For where it appears that the performance of the 
contract in the contemplation of the parties, has relation to the laws of an- 
other country, the contract must be interpreted according to those laws. Pow* 
ers V. Lynch. Hicks v. Brown. 

The indorsement of a bill is deemed a new substantive contract ; and there- 
fore the indorser will be liable to damages on non-payment of a bill, according 
to the law of the place where the indorsement was made. Semb. Slacum Vm 
Pomeroy, 6 Cranch, 221. The usage of the place on which a bill is drawn, 
or where payment is demanded, uniformly, regulates the number of days of 
grace which must be allowed. Bank of Washington v. Triplett, 1 Peters, 
25,34. See MiUs V. Bank of the United States, 11 Wheat. 431. Brento* 
Exrs. V. Bank of the Metropolis, 1 Peters, 89. 

For other cases respecting the operation of the lex loH, see Van Shaick v. 
Edwards, 2 John. Cas. 355. Harrison o. Sterry, 5 Cranch, 289. Ludlow v« 
Van Renssellaer, 1 John. Rep. 94. Winthrop v. Pepont, 1 Bay's Rep. 468. 
Green v, Sarmiento, 1 Peters* Rep. 74. 

It may be well to collect in this place a number of cases in which a legal 
construction has been put upon written contracts, which do not properly fidl 
under any other head. 

A note as follows, ** Due the bearer hereof 3/. I8s, lOd, which I promise 
to pay to A. T. or order, on demand," is a note payable to A. T. or order, and 
not to the bearer, and therefore cannot be transferred but by indorsement* 
Cocko. Fellows, 1 John. Rep. 143. 

An instrument in writing, by which A. directed B. to pay C. or bearer 400 
dollars, and take up Ji.U note of that amountf though the instrument be ac- 
cepted, is not a bill of exchange. Cook v, Satterslee, 6 Cowen, 108. Bat a 
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acceptor, by using the words ** payable at," &c. incurred 
only a restricted and conditional or qualified liability, that is, 
was not responsible unless the bill were presented for pay- 



reqtiest to pay the amount of a promissory note, -written underneath the same. 
It operatire as a bill of exchange, and after acceptance, the drawee is liable. 
Leonard v. Mason, 1 Wend. 52S* And so, if the place of payment of a 
tlota is designated in a memorandum at the bottom ; or if to the acceptance 
of a bill, a place of payment be added, with the assent of the holder, such 
memorandum or qualincation becomes a part of the contracL Tuckerman v. 
Hartwell, S Greenl. 147. 

Where a person adds at the bottom of a note of another, that he ae- 
ftnowlodges himself to be holden as a surety for the note, he is in law deemed 
an origiiud joint promissor. Hunt ». Adams, 6 Mass. Rep. 519. Leonard v. 
Vredenbui^h, 8 John. S9« 

If a person write his name on the back of a note in blank, as guarantor, 
and authorize another person to write a guaranty over his name, it is good 
and may be filled up accordingly. Ulen v, Kittredge, 7 Mass. Rep. 235. 
Moies V. Bird, 11 Mass. Rep. 436. 

If a note be made payable to A. or order, and a person who had previously 
intended to have become indorser thereon, write on the back of the note, 
''for value received, I undertake to pay the money within mentioned to A. ;** 
he will be held as an original promissor. White «. Howland, 9 Mass. Rep. 
SI4. Leonard «. Vredenburgh, Bailey v. Freeman, 11 John. Rep. S81. 

The payee of an acconmu^ation note not negotiable, indorsed it in blank to 
« creditor of the maker, intending thereby to become security for the debt of 
the maker to the creditor ; it was held that the creditor might lawfliUy write 
over the indorsement " for value received, I undertake to pay the money 
within mentioned to A. (the creditor;") and so hold the payee as an 
original promissor. Joscelyn v, Ames, 3 Mass. Rep. 274. 

And if a note be payable to the creditor only, and another person indorse 
his name in blank on the note as security for the payment, he may be treated 
as an original promissor. Moies v. Bird. 

If a bin be drawn in England on a firm in Boston, payable to the drawer 
himself or order, and be accepted by one of the firm then in Englandj payabU 
in London, it is a foreign bill of exchange, and on non-payment it is to be 
governed by the law of Massachusetts as to damages. Grimshaw v. Bender, 
6 Mass, Rep. 157. 

Whert a note dated the 15th of July, was payable immediately with inter- 
est from the first day of June, it was held to mean the first day of the prece- 
ding J«ae. Whitney v. Crosby, 3 Caines' Rep. 89. 

Where the payee of a note payable to himself or order, indorsed on it, " I 
^arantee tlie payment of this note within six months," and signed his name 
Uiereto, such a signature was held to operate a transfer of the note to every 
subsequent holder, even supposing that the guaranty should be construed a 
Jncr* contract between the payee and his immediate indorsee. Upham v. 
tMnce, 12 Mass. Rep. 14. But see Tyler v, Binney, 7 Mass. Rep. 479. 

Such a guaranty by a third person, made at the time of the execution of 
ihe note is an original collateral undertaking, and is sustained by the original 
consideration in the note Leonard v, Vredenburgh, 8 John. Rep. 29. Bai- 
ley V. Freeman, 11 John. Rep. 22 1. 

Where the payee of a note payable to himself or order, indorsed on it upon 
a transfer, " 1 guarantee the payment of the within note in eighteen months, if 
it cannot be collected before that time;" the guaranty was construed not to 
mean to give an unlimited currency to the note, and no person other than an ori- 
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ment at the place specified ; or whether the words were a 
mere notification to the holder that he might, if he pleasedy 
there call fmr payment, at his ele^wny without being compelled 
to do so (r). 

The 1 & 2 Geo. 4 («), provides, that an acceptance of a 
bill, payable at a banker's or other specified place shall be 
deemed merely a general acceptance, unless the acceptor 
state that it is payable there *^ onlyy and not otherwise or else' 
where/* 

We have already observed, that this enactment prevails, 
at least against the acceptor, and the acceptance is, (except 
against the drawer and indorsers,) general only, although in 
the body of the bill the drawer has required the acceptor to 
make the bill payable in the town, &c. in which the ac- 
ceptance states it is payable (t). 



14. JPorm, ^c. of the Indorsements, 

The indorsements may be upon the face («), or at the Indorse- 
back of the bill. They may be written in pencil (ar). made. 

(r) See Rowe r. Young, 2 B. & R («) Rex v. Bigg:, 1 Str. 18. Yar- 

165. borough v. Bank of England, 16 

(s) Post, 128. Same law as to East, 12. 

Ireland, 9 Geo. 4, c. 24, s. 7. (x) Geary f . Physic, 5 B. & C. 234. 

(0 Jlnte, 8. 

ginal party to the guaranty could maistain an action thereon. Tyler o. Bin- 
neyi 7 Mass. Rep. 479. 

Where the proxnisee of a negotiable note, payable in six months, sold it, 
having made and signed this endorsement on it, " I guaranty the payment of 
the within note six months ;" this was held to be an absolute and original 
undertaking, by which it was the duty of the guarantor to see that the maker 
paid the money within the time specified, or to take notice of his neglect and 
pay it himself. Cobb o. Little, 2 Greenl. 261 . 

Where the defendant indorsed a note not negotiable, obliging himself to 
pay it if the maker proved insolvent, or * to make it good,' all that can be re- 
qmred of the indorsee is that he should first use the ordinary means to get 
payment from the maker before he resorts to the indorser. The rules apj^- 
caUe to negotiable instruments do not apply in such case. Wilson v. Mullen, 
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The indorseineni may be by the mere signature of the 
party transferring^ without any other words. This is called 
[ *^^ ] an indorsement in *blank. It authorizes any number of 
parties to join in suing thereon, though not partners (y). 

Or, before his signature, the party may state, ** Pay 
A. B.,*'^-or " Pay A. B., or order.** This is termed a «p«- 
ekU indorsement, or indorsement inJulU 

Bills and notes may be indorsed before they are complete, 
aud even on blank stamped paper (z). A nd a bill may be 
indorsed before due, so as to charge the drawer, &c., although 
be had been discharged, as to the indorser^ by the latter 
having previawly presented the bill for acceptance, and omit- 
ted on the non-acceptance to give the drawer notice thereof; 
provided the indorsee had no4iotice of such fact, by noting 
on the bill or otherwise, and took it for value (a). So if a 
bill, not dxUy be paid, but be left in the holder's hands, a 
person taking it before it is due, bona fide^ and without no- 
tice, may sue thereon (&). 

And a bill, except it be for less thanpAfc (ip.),, may legally 
be indorsed after it is due^ and has been dishonored (d) ; but 
not after it has been duly paid by the acceptor (e) (20). 

(y) Ord •. Portal, 3 Camp. 240 ; ley v. Ham, 13 East, 493 j Dod «. 

Attwood «. Rattenbury, 6 Moor, 579. Edwards, 2 C. & P. 602. 

{z) Russell 9, Langstaff, 2 Dougl. (b) Burbridge v. Manners, 3 Camp. 

496, 514 ; Usher v. Dauncey, 4 Camp. 194. 

97; Cruehley v. Clarence, 2 M. & (c) 17 Geo. 3, c 30, s. ]. 

SeL 90 ; Passraore v. North, 13 East, {d) Mitfordv. Walcot, 1 Ld. Ra3nn. 

5 17 : except bills and notes under 51., 576 ; Dehers «. Harriott, 1 Show. 163^ 

17 Geo. 3, c. 30, s. 1. (f) Callow v. Lawrence, 3 M. & 

(a) O'Keefe v. Dunn, 6 Taunt. Sel. 97; 3eckt^. Robley, 1 H.BL 89 

305 ; 5 M. & Sel. 282, S. C. ; Cross* n. ; Hubbard o. Jackson, 1 M. & P. l|. 



3 M'Cord, 236. See further as to collateral undertakings. Prentiss v. Dan 
ielson, 5 Conn. Rep. 175. Beckwitho. Angel, 6 Conn. Rep. 315. Smith 9 
Hawkins, Id. 444. 

(20) A bill endorsed after due, is equiyalent to drawing a new bill, payable 
at sight. Bishop v. Dexter, 2 Conn. Rep. 419. M'Kinney v, Crawford, 8 
Serg. &Rawle, 351. Berry v. Robinson, 9 Johns. Rep. 121. Dwi^ttu 



f 



roiiM OF BILLS or exchange. 15 

*' But there is this distinction between bills indorsed be« Of billi 
fore, and afier^ they are due. If a note indorsed be not due ^^^ ^j,^^ 
at the time, it carries no suspicion whatever on the face of 
it, and the party receives it on its own intrinsic credit. But 
if it is over-due, though I do not say that by law it is not 
negotiable, yet certainly it is out of the common course of 
dealing, and does give rise to suspicion" (/). And, there- 
fore, he who takes a bill after it has arrived at maturity, 
takes it subject to all the legal defences that could have been 
made by any previous holder (g) (21), arising out of and 

if) Per BuUer, J. Brown v. DavieB, berts v. Eden, 1 B & P. 399 ; M^Clure 
3 T. R. 801 ; Rothschild r. Comey, v, Pringle, 13 Price, 8. 
9 B. & C. 391, per Liuledale, J. ; Ro- (gr) Per Gibbs, C. J. O'Keefe ». 

Dunn, 6 Taunt. 315. 



Emerson, 1^ New Hamp. Rep. 159. Rugely v. Davidson, 3 S. Car. Const. 
Rep. 33* • 

(81) Wiiere a note is negotiated after it becomes due, the indorsee takes 
it subject to every defence that existed in favor of the maker before it was % 
endorsed. Johnson v. Bloodgood, 1 Johns. Cases, 51. M'CuUough v. Hous- \ 
ton, 1 Dall. Rep. 441. Humphrey o. Blight, 4 Dall. 370. Furman v. Haskin, 
2 Caines' Rep. 369. Paine v. Eden, 3»5. 213. Hendrick v. Judah, 1 Johns. 
Rep 319. Lansing o. Gaine, 2 i5. 300. O'Callogan v. Sawyer, 6 t&. 118. 
Losee v. Dunkin, 7 John. Rep. 70. Lansing v. Lansing, 8 ih» ASA* Gold v. 
Eddy, 1 Mass. Rep. 1. Wilson v. Clements, 3 ifr. 1. Thurston v, M'Kown, 
6 Mass. Rep. 428. Ayer v. Hutchins, 4 Moss. Rep. 370. Thompson v. 
Hale, 6 Pick. 259. Braynard 9. Fisher, Id. 355. Sargent «. Sout^gate, 6 
Pick. 312. 

The right of the maker of a promissdry note negotiated out of time, tosct 
up against the indorsee, transactions between himself and the payee, before 
its transfer, is not restricted to equitable grounds of defence only, as payment 
or failure of consideration ; but extends to every thing which would have 
been a good defence against the payee ; such as fraud between the parties in 
the original concoction of the security, &c. Tucker o. Smithy 4 GreenL 415. 

A note payable to bearer, and passed out of time, does not carry along . 
with it all the equities which may subsist between any intermediate bearer 
and the maker ; it is subject only in the hands of a bona fide holder, without ^ 
notice, to the equities subsisting between the original partiest Nixon «• 
English, 3 M*Cord, 549. And where a bill is not taken in the usual course 
of trade, it is subject to all the equities that subsisted between the original 
parties. Evans v. Smith, 4 Binncy's Rep. 366. And where a party to a bill 
cannot maintain an action against another party to the bill, no person claim* 
ing subsequently, by a derivative title under the former, and having knoWf 
ledge of all the facts, can recover against the latter. Herrick v. Carman, 12 
John. Rep. 189. So where a note is indorsed over in trust for the indoraer, 
it is open to the same equities as if the suit was in fiiTOr of the indorser hin^ 
self. Payne t>. Eden. 

And a note purchased after it has become due, and after an assignment 
under a statute upon the maker's insolvency, cannot be set off against a debt 
due to the insolvent's estate in an action brought by his assignees for the r^* 
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connected with the bill or note transaction itself, and not 
relating, as in the case of a set-off (&), merely to coUatend 
tnatter. 

(h) Burrough v. Moss, 10 B. & C. 558. 

corery of it. Johnson v. Bloodgood, 1 John. Cas. 51. SCaines' Cass. Err, 
303. and see Anderson o. Van Alen, 12 John. Rep. 343. So a note pur- 
chased after knowledge of the issuing of a commission of bankruptcy, although 
not then due, is subject to all the equities between the original parties; and 
therefore if proved under the commission, it is liable to the right to set off of 
the bankrupt against the original payee. Humphreys v. Blight's assignees, 4 
Pall. 370. 

But the court will not set aside a judgment on confession to let in an 
equitable defence, especially where the parties are in pmi delicti^ Sebrlng v* 
Rathbun, 1 John. Cas. 331. 

Where a negotiable note is paid before it becomes due, and is afterwards 
indorsed by the payee with notice to the indorsee of such payment, the latter 
takes the note subject to that defence, and therefore cannot recover against 
the maker. White v. Kibling, 1 1 John. Rep. 138. 

If the maker of a note when sued by an indorsee, relies upon payment 
before indorsement or any other legal defence as against the payee, the bur^ 
then of proof of the time of the indorsement rests upon him. Webster v. Lee, 
5 Mass. Rep. 334- See Stewart v. Greenleaf, 3 Day's Rep. 311. t 

Where a note is payable on demand, it must be presented within a reason- 
able time for payment, or it will be considered as out of time and dishonored ; 
and if it be afterwards negotiated, it will in the hands of the indorsee be 
liable to all the equities which subsisted between the original parties. Fur- 
man V, Haskins, 2 Caines, 369. Such a note, negotiated eighteen months or 
two years after its date, will be considered as out of time. Ibid. Loomis v. 
JPuiver, 9 John. Rep. 324. So, a note of this description, dated the 3d of 
September, 1817, and negotiated on the 85th of May, 1818, was held to be 
out of time. Nevinso. Townsend, 6 Conn. Rep. 5. There is no precise time 
in which a note payable on demand is to be deemed dishonored ; but it must 
depend upon the circumstances of the case. Loose o. Duncan, 7 John. Rep. 
TO. And if no peculiar circumstances are disclosed, and a transfer be made< 
two months and a half after the date, it will be deemed out of season, and 
let in the defence of payment by the maker. Ibid. See also, Hendricks tx. 
Judah, 1 John. Rep. 319. Sandfordv. Mickles, 4 John. Rep. 224. Thurs- 
ton V. M'Kown, 6 Mass. Rep. 428. *» 

Wherever the holder of a negotiable note has notice either constructively 
or positively at the time of the transfer to him of any equity subsisting be- 
tween the original parties, he takes it subject to trial and equity. Hum- t 
phreys v. Blight's assignees, 4 Dall. Rep. 371. White v. Kibling, 11 John. / 
Rep. 128. Wilson t>. Holmes, 5 Mass. Rep. 543. But the mere knowledge 
that the note was made and indorsed for the accommodation of the maker, 
will not entitle the indorser to set up that defence against a bona fide holder. 
•Brown t>. Mott, 7 John. Rep. 361. ante, 143, note. And if the consideration 
for a note be specially indorsed on the back of it, it operates as notice to all 
subsequent holders. Saunders v. Bacon, 8 John. Rep. 485. And if there be 
a memorandum on the back of the note, stating its actual execution to have 
•been on an anterior day to the date, it is sufficient notice to put Uie party 
upon inquiry into the circumstances. Wiggin». Bush, 12 John. Rep. 306. 

Where a note not negotiable is assigned, explicit notice must be given to 
the maker, or he will be justified in paying the amount to the payee. Me- 
ghan V. Mills, 9 John. Rep. 92. 
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If, therefore, the party transferring could not have sued 
the acceptor upon the bill, because it was given upon a 
smuggling, or other illegal consideration (i) ; or because it 
had been paid or settled in account with the acceptor (k) ; 
or because he, (the party transferring,) was only an agent 
to receive the money for his principal, *&c. {I) ; or because [*10] 
he had obtained the bill by fraud, &c. (m) ; the transfer, 
i^er the bill or note has become due, will give the transfer- 
ree no better title than the assignor possessed ; and in an 
action by the latter, either of t^se defences will avail the 
acceptor (n). 

But if the immediate party transferring an over-due bill 
might have sued thereon ; as if ^e took the bill by indorse- 
ment, &c. bona fide for value before it was due ; the holder 
is invested with his rights ; and it is no defence that the bill 
was accepted by the defendant, &c. upon a smuggling con- 
tracty &c. between him and the drawer (o). 

The extent to which this rule, (viz. that over-due bills 
payable at specified times, are impliedly indorsed subject to 
the infirmity of the indorser's title,) applies to promissory 
notes payable upon demand (p), and to checks on bankers (9), 
appears not to be satisfactorily settled. . The strict rule seems 

({) Brown v. Turner, 7 T. R. 630 ; see Charles v. Marsden, 1 Taunt 224 ; 

Amory v, Mery wether, 2 B. & C. Tinson v. Francis, I Campb. 19 ; see 

373 ; GK>ggerIey 9. Cuthbert, 2 N. R. Chit. Billis, 8th ed. 244, 245, note (a) ; 

170. Bayl. 5th ed. 500 and 501, note; 

(k) Brown 9. Dayis, 3 T. R.80; Blozsome v. Neale, Chitty, 796, Ad- 

Thorogood v. Clarke, 2 Stark. Rep. denda. 
251. (0) Chalmers v. Lanion, 1 Camp. 

(0 Lee V. Zagury, 8 Taunt. 114. 383. Who estopped from availini? 

(m) See cases, ante, 15, note(/); himselfof the general doctrine, Boehm 

Taylor v. Mather, 3 T. R. 83, note t», Stirling, 7 T. R. 423. 
(a). (p) See Banks v. Cowell, cited in 

(n) It seems doubtful whether in 3T. R. 81 ; Barough v. White, 4 B. 

the case of a bill accepted for the ac- & C. 327; Gascoyne v. Smith, M*CleL 

commodation of the drawer, and held & Y. 338 ; Morris 9. Lee, 1 Comyn's 

by him without value, he can indorse Rep. 43, (n.) ; Bayl. 5th ed. 233, S. 

it after it is due, so as to give his in- C. 

dorsee, taking it without notice and (q) Down v. Hailing, B. & C. 330 ; 

for value, a right of action thereon, Rothschild v. Corney, 9 B. & C. 390. 

7 
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Ml to be appUcahle, no period for payment being fixed ; bat 
ibe title ot a party taldng a very old note payable on de« 
mand, or a check, dated long before, appears to be open to 
euspicion. 

A bill may be indorsed conditionally, thus,*— ''pay the with- 
in sum to A. B. or order, up<mmy name appearing in the 
Gaiette as ensign in any regiment of the line between the let 
and 64th, if within two months from this date." Upon 
such an indorsement neithe^. B., nor his indorsees, can ac» 
quire any right to the money, unless the event specified has 
occurred (r). 

BUI oumot ^ indorsement cannot be made as to part only of the 
btiodoned mn due^ so as to subject the acceptor to two actions with* 
out his consent (t) ; but if the partial indorsement be befcrt 
the acceptance, and the drawee accept generally, he is sup- 
posed to assent to the double liability, (that is to one party 
as to one portion, and to another as to the reeridue of the 
hill), and the indorsement will be good (<)• If part has been 
mti$jiBd, the bill may be indorsed for the remainder (/)• 

An indorsement may be rtstricHne and stop the negotiabili- 
ty of the bill; as ''pay to my servant /or mif ufe"(ti), or 
" pay W. S, or order for my t»«,'' 4r^. (x) (22) : or it may 
[ *17 J be qualifiedt (as "sofu recoura^) *bo as to exempt the in- 
dorser from personal liability in case of dishonor (y) (28). 

(r) Robertson «• Kennngton, 4 («) Ediev. East India Company, 

IVont. 90. S Burr. 1227. 

(«) Hawkins «. Cardy, Ld. Raym. (x) Sigoumey v. Lloyd, 8 B. & C. 

360 ; Pownal 9. Ferrand, 6 B. & C. 622 ; 3 Y. & J. 220, S. C. 

539. (y) Qoupy «. Harden, 7 Taunt. 

(I) Id. Johnson o. Ktnnion, S 160 ; see further Pike v. Street, M. & 

Wils. 269. M. 226 ; £aton v. Bell, 5 B. & Aid. 34. 



(22) When a note has had a restrictive indorsement to pay to an agent, it 
may oe stricken out when it comes back to the owners. Bank of Utica v. 
South, 18 Johns. Rep. 230. 

(S3) Rice V. Stearnes, 3 Mass. Rep. 225. Welch v, Lindo, 7 Cranch's Rep. 
159. 
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The mode in which an a^atf or fMrffier •hould Mane a How ia« 
bill, is similar in general to thai which ahould be adqited ^pnt, ^ 
on his drawing a bill (z). 

A partner may transfer in his own name only, and there- OrpntiMr. 
by charge the firm, if such a mode of indorsement has been 
usual (a) (24). If there be several holders, not partners^ uiek 
should indorse (ft) (26). 

(i) Jinte, 10. (h) CtfTick t. Vkkwjr, S Dougl. 

(a) South Carolina Bank «. Cast^ 6I#, 
8 B. & C. 436 ; see WilUamaon t. 
Johmon, 1 B. & C. 146. 



(84) A partner may indorie to himself in the name of the partoenlim so 

to entitle himself to sue as indorsee. Kirby «. Caswell, 1 Caine** Ren. SOi. 

If one partner has been in the halMt of indorsing the name of the firm as 
security, it is a fact from which the jury may infer he had the authority of 
the other partners. Bank of Kentucky*. Brooking, S Little Rep. 46. 

As to the power of partners to bind the firm, see Le Roy &c «. Johnton, % 
Peten* Rep. 186. 197. 199. Sutton v. Irvine, 12 Serg. & Rawle. IS. Tavlor «• 
Coryell, ib. 243. Smith v. Lusher, 5 Cowen, 688. Jaques 9. Marquano, 6 ib. 
492. QnYw v. Merry, ib» 701. Bank of So. Car. «• Humphreys, 1 M'Cord 
Rep. 388. 

A note given by one partner in the name of the firm is not binding on tho 
partnership. Livingston v. Hastie, 2 Caines' Rep. 246. Livingston «.Rooae* 
Telt, 4 John. Rep. 251. Dubois «. Rooeevelt, 4 John. Rep. 162. siols. I4U1- 
Mng V. Gaine, 2 John. Rep. 300. Brown v. Duncanson and Ray, 4 Har, 
and M'Hen. Rep. 350. Neither will a person who has become a surety or 
indorser upon such note upon the supposition that it was a partnership 
transaction, and bound all the partners, be liable under such circumstances ; 
to an indorsee who is conusant of the facts, Livingston v. Hastie. But such 
note will be good, and bind all |)artiesin the hands of a bona fide Holder with* 
out notice. Livingston v. Hastie, Livingston v, Roosevelt. 

An indorsement of a promissory note, by one partner, in the partnership 
name, as security for the debt of a third person, with the knowledge of the 
creditor, and without the knowledge or consent of the other partner, will not 
bind the latter. Laverty v. Burr, 1 Wend. 529. So, a guarantee given bv 
one partner, in the name of the firm, does not bind his co-partner, unless it 
be in the regular course of their business, or be afterwards adopted and acted 
upon by the copartner. Sutton v. Irwine, 12 Serg. & R. 130. 

And in relation to the powers of individual partners, it has been determin- 
od, that one partner, during the existence of tlie partnership, cannot bind the 
other by a submission of the interests of the firm, to arbitration. Karthaus v, 
Ferrer, 1 Peters, 222. Contra, Taylor v. Corye}!, 12 Serg. & R. 243.— 

And if a partner borrow money on his individual credit, and afterwards 
apply it to the payment of partnership debts^ or lend it to the firm, this does 

(25> A note made to two as executors cannot be transferred by the indorse* 
msnt of one. Smith v. Whiting, 4 Mass. Repi 334. 
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An attesting witness to an indorsement is necessary wheie 
the bill is for a less sum than 51. (c). 

(e) 17 Geo. 3, c 30, 8, 1« 



not make the lender a creditor of the firm t hut it may be otherwise, if the 
money be borrowed generally, without saying on what account ; the ibct of 
its bemg applied to the partnership concerns, in such case, is prima faeU 
evidence against the firm. Jaques v. Marquand, 6 Cowen, 497. 

If after a dissolution of the partnership one partner issue notes in the part- 
nership name, these notes bind the partner who signed them, but not the 
other partners ; for his power to bind the partnership ceased with it« Lan- 
siM V. Gaine. Jones's Case, Overton's Rep. 455. 

One partner, after dissolution, cannot make a note in the partnership name, 
BO as to bind the other, without particular authority for that purpose. Bank 
of S. Carolina v. Humphreys, 1 M'Cord, 388. JSor can one partner, alter 
dissolution, renew a partnership note at bank. Id. Nor will an authority 
to one partner to settle the affiurs of the co-partnership, receive and pay the 
debts, &c. warrant him to draw abillj or give a note in the partnership name. 
Maitin V. Walton, 1 M'Cord, 16. 

And where a bill of exchemge was drawn by A., after his dissolution with 
B., and the proceeds of the bill were appropriated to the payment of the part- 
nership debts, which A., on the dissolution of the firm, had assumed to pay ; 
the holder of the bill, after its dishonor, can have no claim on B. in conse- 
quence of the particular application of the proceeds of the bill. Le Roy, 
Bayard & Co. 17. Johnson, 2 Peters, 199. 

A dormant partner is not liable for the debts of the firm, contracted after he 
has ceased to be a partner, but before public notice is given of the dissolution 
of the partnership. Armstrong v. Hussey, 18 Serg. & R. 315. 

And if such notes be ante-dated so as to appear dated within the term of 
the partnership, this does not vary the rule, since they bind only from the 
actual delivery, Ibid. One partner, after a dissolution, cannot indorse notes 
or bills given before to the firm, though he is authorized to settle the part- 
nership concerns. Sanford v, Mickles, 4 Johns. Rep. 224. This doctrine, 
however, only applies in cases where the dissolution of the partnership has 
been duly notified, or is knowm to the party taking the notes. Ibid. And 
for this purpose notice in the public newspapers of the dissolution is sufficient 
as to all persons who have had no previous dealings with the firm. Ibid. 
Mowatt V. Howland, 3 Day's Rep. 353. But it seems that to persons who 
have previously dealt with the firm, mere notice in the newspapers is not 
sufilcient ; but actual knowledge should be brought home either by express 
or constructive notice of the dissolution. Ketcham v, Clark, 6 John. Repu 
144. Graves t. Merry, 6 Cowen, 701. 

If after a dissolution of a partnership one partner sign a note 
in the name of the firm, if such transaction be ratified subsequently by 
the other partners, it binds the partnership. And a part payment of such 
note by the other partner will be deemed a sufficient adoption and ratification 
of the act. Eaton v. Taylor, 10 Mass. Rep. 54. 

Where there is a limited and special partnership, and persons deal with it 
knowingly as such, they are bound by the terms of it, and cannot make the 
partners liable, unless upon the transactions of such special partnership. 
Ensign V. Wands, 1 John. Cas. 171. Therefore, where one partner in such 
special concern gives a note for a debt not due from the concern, it does not 
bmd the firm, although executed in their name, unless the other partner con- 
sent. Lansing v, Gaine. Livingston v. Roosevelt. And it seems that pub- 
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tadorsements on the bill not stated in the declaration, may . 

be struck out during the triali even after a variance has 1 

been objected {d). J 



11. PROMISSORY NOTES. 

Ddbiltloa 
A pramissary note may be defined to be a promise or en- of. 

gagement in writing, to pay a specified sum of money, at a 

time therein limited, or on demand, or at sight, to a person 

therein named, or his order, or to the bearer. 

Bank of England notes, and other promissory notes, made 
in this country, are negotiable abroad as well as in this 
country, so that the transferee may sue thereon, or maintain 
trover, &c. to recover their value, if wrongfully taken or 
withheld, in his own name, in our courts (e). And it seems 
that promissory notes made in Scotland (/) ; Ireland (g) ; 
and foreign countries not subject to the dominion of Great 
Britain {h) ; are recognized in the English Oourts as nego- 
tiable instruments upon which the holders may maintain 
actions, whether the transfer took place in this country or 
abroad. The Statute 3 & 4 Anne, c. 9, appears to place 
aU promissory notes upon the footing of inland bills of ex- 
change in regard to negotiability, &c. 



8 



ril) Mayer «. Jadis, 1 M. & R. 247. (h) Pollard v, Herries, 3 B. & P. 

[e) De la Chaumette v. Bank of 335, poatf 678; Hewitt v. Morris, 3 

England, 8 B. & Ad. 385. Campb. 303 ; Splitgerber v. Kolen, 1 

(/) Milne v. Graham^ 1 B. & C. Stark. Rep. 126; Carr ▼. Shaw, Bay L 

192 ; Bentley v. lYorthouse, M. &M. 5th ed. 26, note 57. As to the stamp 

66. on foreign notes payable to bearer on 

(g) Roche V, Campbell, 3 Campb. demand, and circulated or paid herou 

847. 55 Geo. 3, c 184, s. 29. 



tication in the newspapers of the nature of such partnership at the time of its 
commencement, is constructive notice to all those who may afterwards deal 
with the partnership, or take their securities. Liyuigston v. RoosoTelt, 



I 
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Banken' Banker f eoih noU$f formerly called OoUtmUluf notes (k), 
cadi notes. ^^^ ^^ *iheir general form, and legal effect, similar to other 
promissory notes. They are rarely given, except by coun- 
try bankers (/). They are commonly payable to bearer on 
demand, at the country bank or in London (m). 

Banking companies and firms, the members of which ex- 
ceed six in number, and their bills and notes, are regulated 
by legislative enactments (n). 

These notes are considered money or cash when exprealy 
jeceived as such (o) ; but not when taken generally, on ac- 
count of a debt, if, on being duly presented for payment, 
they be dishonored (p). 

If tendered in discharge of a debt, the tender will be good 
as an offer in money, if they be not objected to on account 
of their not being cash (q). 

Bank of Bank of England notes are in form (r) promissory notes ; 
^J2J^ and are in many respects subject to the ordinary rules affect- 
ing those instruments in regard to their negotiability and 

<Jfc) Boiler V. Crips, S Mod. 99 ; (m) See 7 Qto, 4, e. 46, s. 1, and 

Nicholson v, Sedgwidc, Ld. Raym. particularly 3 & 4 Wm. 4, c 98, s. 2. 

180 ; Horton v. Coggs, 3 Ley. 299 ; (n) 3 & 4 W. 4, c. 98, s. 2, 3, and 

Ford o. Hopkins, t Sallr. 283. 7 Oeo. 4, c 6 ; 7 Geo. 4, c. 46. 

(Q The following is the usual form : — ( o) Pickard v, Bankes, 1 3 East, 20 ; 

** Exeter, 1 January, 1834. Sprattv. Hobhouse, 12 Moor, 402, 

*' We promise to nay the bearer on 403. 

demand five pounds here, or at Messrs. (p) Owenson v. Morse, 7 T. R. 64 ; 

C. D. & Co. bankers, London. Ward v, Evans, Ld. Raym. 928. 

**For A. B. & Co. (9) Polglass v, Oliver, 2 C & J. 

"A.B." 15. 

When a country bank, &c has more (r) ** Bank of England, 

than six partners or members, their ^* I promise to pay to Mr. Thomas 

bills and notes are regulated by sta^ Rippon, or bearer, on demand, the 

tute, and must be in conformity there- sum of 5/. 

with, see next note. Notes for less " 1834. January 1. Lond<m. 1 Jan- 

than 20(. payable to bearer on demand, uary, 18i4. 

must be made payable at the bank or '* For the governor and company 

place where made ; but may be made of the Bank of England, 

payable at several places, if one of <'£FiT«," ^A.B." 
mvdi places be the bank or place where 
made, 7 Gea 4, c. 6, s. 10. 
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payment, kc. We have jast seen thai they may be nego* 
ttated abroad, so as to enable even a foreign holder to sue 
here (s). 

The origin of bank notes cannot be traced, as in the case 
of bills of exchange, to the custom of merchants ; nor does 
their existence as negotiable instruments depend upon the 
promissory note act, 3 & 4 Ann. c. 9. They originated in 
political purposes, viz. upon the creation of the bank of 
England as a corporation, by the statutes SW.ii M. c tO^ 
and 8 & 9 W. S, c. 20, s. SO ; and the charter granted 
thereon by the crown. 

By various acts of parliament (v) the Bank of England is 
protected from the danger of competition on the part of 
other banking establishments, in regard to the making and 
issuing and criculathn of bank notea No body pditic or 
corporate, or society or company, or persons united in cove* 
nants or partnerships, exceeding six persons^ shall make ^or [ *19 ] 
issue in London, or within sixty -Hve miles thereof, any biU 
or promissory note or engagement for the payment of money 
on demand, or upon which any person holding the same may 
obtain payment on demand'' (x). 

But the statutes do not prevent any body politic or cor- 
porate, or society or company, or partnership, (however nu- 
merous the members or partners may be,) carrying on and 
transacting banking business at any greater distance than 
sixty-jive miles from London, and not having any house ofbusi- 
ness or establishment as bankers m London, or within sixty- 
five miles thereof, (except as after-mentioned,) from making 
or issuing their bills and notes, (to be due on demand, or 

(0 JtnH^ 17. 3, c. 28, 8. 15, and partienla'hr 7 

(tt) See the lata act 3 & 4 W. 4, Geo. 4, e. 46 ; Ex ptarte RaadleiOB, 

c 98. TIm former atatutea are S Mont. & Maoarthur, SS. 

Ann. e. S9, 8.9; 15 Geo. 9» e. tS; (j^ 9 St 4 W. 4, e. 96, a. 9. 

SI Geo. 3, c. 60, 8. It ; 99 6t 4eGeo. 
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otherwife,) payable at the place at which the same shall be 
issued^ being more than sixty «five miles from Loudon, and 
abo in London ; or from having an agent or agents in Lcm- 
don, or any other place at which such bills or notes shall be 
made payable, for the purpose of payment only ; but no 
sttch bill or note shall be for less than 51., or be re^^issued in 
Lmidon, or within sixty-five miles thereof (y). 

And such body politic, &c. aUhaugh cansuHng of mare 
Hum rix persansy may carry an the trade or butmese of bamking 
m London, or wUhm sixty-Jwe milee thereof : provided they do 
not borrow, owe, or take up m England any money on their 
lolls or notes payable on demand, or at a less time than six 
months from the borrowing thereof, during the continuance 
of the Bank of England privileges (z). 

These prohibitions were directed against rival banks only. 
A note may be legally made, and issued in the bona fide 
course of their business, by a commercial firm, not erected or 
conducted for banking purposes, or as a bank, {semble if it 
be not incorporated,) although the firm consists of more 
than six members (a). 

Bank of England notes cannot now be made or issued for 
a sum under 61. (6) : and if issued out of London, (that is, 
at the branch banks,) payable on demand, they must be 
made payable at the place where they are issued (c). 

Bank «< Bank notes are not like bills of exchange, mere securities 

^*^ *■ &) 5fit 4 WiU.4, c 98, 8. % See (o) Wigan «. Fowler, 1 Stark. R. 

numey* tke regulations as to an account of the 459; Magor o. Hammond, cited in 

banking corporation being returned, Harvey ». Kay, 9 B. & C. 363, 364; 

fcc. ; 7 & 8 aeo. 4, c 46, s. 4, &c ; Broughton v. Manchester Water 

decisions thereon, Edwards v. Works Company, 3 B. & Al. 1 ; Per- 

Buchanan, and Armitagev. Hamer, ring «. Dunstan, Ry. & M. 426. 

3 B. & Ad. 788, 793. These decisions occurred before the 

{%) 3 & 4 Will. 4, c 98, s. 3. This statute 3 & 4 W. 4, but seem not to 

enactment renders it legal to estab- be affected by its enactments. 

lish banks finr d^o^Ues^ e? en in Lon- {h) 7 Oeo. 4, c 6. 

doA. (c) 3&4 W«4,c98, S.4. 
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or documents for debts, nor are so esteemed, but are treated 
as money in the ordinary course and transactions of business 
by the general consent of mankind; and on payment of 
them, whenever a I'eceipt is required, *the receipts are al- [ HO ] 
ways given as for money, not as for securities or tiotes" (d). 

But bank notes are not conclusively mondy or cimIi, id 
point of law, in all cases and for all purposes. Thus, befofe 
the late act (e) rendering Bank of England notes n valid 
tender for all sums above 5/., (except at the Bank of Eng- 
land and their branek banks), if such notes were ofajedted 
to as not being money, when tendered in discharge of a 
debt, the tender was held to be bad (/). And although it 
will be pfesumed in an action for money had and reemed, to 
recover the value of a Bank note which the defendant re* 
ceived for the plaintiff's use, or of which he has improperly 
possessed himself, that the defendant has converted it into 
money, or received money's worth for it; yet if the identical 
note be produced, and the defendant show thai he has 
merely detained it, there may be some doubt whether the 
action in such a shape is sustainable (g)« 

Bank notes being payable to bearer, are legally transfera* 
ble by mere delivery ; and th^ cannot be followed by a 
party who has lost, or been cheated or robbed of them, into 
the hands of a person who has subsequently taken them, 
bima fide^ for value— ^under circumstances not Ukelf or caku^ 
IcUed te create suspicion in the vmdofa careful and prudent 
persony that they had been improperly obtained (A)« 

(d) Per Lord Mansfield, Miller v. Rep. T. fitardw. 6S j KitigHl;*. Crid- 

Race, 1 Burr. 457. They may be die, 9 East, 48. 

described as money in the memorial («) 3 & 4 W. 4, c. ^B, s. ^ 

of an annuity deed, Wright »* Reed, (f) Gfr%^y 4, Otk*s; 2 A It P. 

3 T. R. 554 ; Cousins v. Thompson, 526 ; Wright v. R«ed, 3 T. R. 554. 

6 T. R. 335 ; and pass ds cash 6t (g) S^e iSpratt t, liobhddM, 4 

woperty bequeathed |by will : Flem- Bing. 173. 

ttig «; Bwot, 1 19. & Le£r 3t8. Bank (A) See MiHer «1 RAOe, I Bnr. 

notes cannot be takdff in execution ds 452 ; Soldmoner v. BMk Af England, 

goods and chattels, Francis e. Mash, 13 East, 135; Lowndes v. AildenMHi, 

8 
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2. Form of a Pramissary J^Tote, 

London, (1) 1 January, 1834(2). 
jCIOO :0:0(3) 

Form of Two months after date (4) I promise to pay (5) to C. D. 
{the payee) (6) or order (7), (at Messrs. G. H. & Co. bank- 
ers, Lombard-street,) (8) the sum of one hundred pounds, (9) 
value received (10). 

A. B. {the maker) {\\). 

Payable at Messrs. G. H. & Co. bankers, 
Lombard-street (12). 

[tndwsedl C. D. {first indorser,) ) (i^\ 

E. F. {second indorser.) J ^ ^' 



[ *S1 ] ''^Remarks on this Form. 

(1.) The place at which the note is dated or supposed to 

be made. 

(2.) The date of the note. 

(S.) The sum superscribed in figures. 

(4.) The time when payable. 

(6.) " I promise to pay." 

(6.) To whom payable. 

(7.) Or order. 

(8.) The place where mentioned in the body to be 

payable. 
(9.) The sum payable. 

(10.) Value received. 

(11.) The maker. 

(12.) " Payable at,*' &c. in the margin. 

(13.) The form of the indorsements. 

IS East, 130; 8now v. Peacock, 11 of England, 9 B. St C. 208 ; Easly v. 
Moor, 486; Stranee «• Wigney, 6 Crockford, lOBing. 843. 
Bing. 667 ; De la Chaumette v. Bank 
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1. The place at which the Note is dated or supposed to be Place 
made. 



nuule. 



The observations we have made on the corresponding part 
of a bill of exchange (i), equally apply here. 

Although certain provincial or country bankers' notes can 
be made and issued only at certain distances from Lon^ 
don (j) ; yet it seems to be unnecessary that they should 
bear date at places beyond such distances. 



2. The Date of the Note. 

The remarks before made on the date of a BUI (Ac), Are Date, 
equally applicable to the date of a Note. 

It may, however, be added, that notes payable t6 the 
bearer on demand, must not have the dates printed^ under a 
penalty of 50/. (I). 

3, 4. See the observations, an/e, 4, and 5, on the corres- . 
ponding parts of a bill of exchange (26). 



i 



Ante^ 4. {k) Ante, 4. 

j) AnU 18, 19. (0 55 Geo. 3. c. 184, s. 18. 



(26) It has been held in Massachusetts, that the instalments only which 
are due at the commencement of the action can be recovered. Tueher v, 
Randall, 2 Mass. Rep. 283. And upon a note payable in a certain number 
of years 'with interest, in the meantime, annually, judgment can be recovered 
upon default of payment of the interest, for the interest only. Hastings v, 
Wiswali, 8 Mass. Rep. 455. Qreenleaf v, Kellogg, 3 Mass. Rep. 668L 
Cooley V, Rose, 5 Mass. Rep. 221. And the interest so recoverable is simple 
interest only upon the principal sum, although several years interest be in ar- 
rear. Hastings v. Wiswali, 8 Mass. Rep. 455. 

And interest is payable only according to the law of the place where the 
note is drawn and is to be paid, though sued elsewhere. Foden v. 8harp^ 4 
John. Rep. 183. Slacum v, Pomery, 6 Cranch, 221. 

VVhere a note was in these words, '' Due T. N. on demand, 300 dollars," 
&c Held, that interest would commence from the time of demand only. 
Cannon v. Beggs, 1 M'Cord, 370. 
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5. **I promise U pc^." 

No particular or precise form, or set of words, is necessary 
to constitute a valid promissory note. Neither tfae word 
prambej nor the word pay^ is indispensable ; but there must 
be equivalent expressions. 

^dsoon- '^^ foHowing are instances of valid promissory notes : — 
•titttte a «< I promise to account with 7. S., or order, for «£50, value 
P^^ received «(»i). 

^* I acknowledge myself to be indebted to «/9. in iTlOO, to be 
paid on demand, for value received" (n). 

[•22] ♦« Received of A B. jClOO, which I promise to pay,** 
{not MOfjfing to v>hom\ " on demand with lawful interest" (o). 



'* { do acknowledge that Sir 4. C. has delivered to me 
al) the bonds andnotesi for which i^lOO were paid to him on 
account of CoL S. ; and that Sir H. delivered to me Major 
6.'s receipt and bill oh me for iTlO, which <£10, and jC15 
l$f.9 a balance due to Sir «^., I am still indebted, and do 
promise to pay** (p). 

Musi be a But there must be words importing a promise to pay. A 
****"**• mere " I. O. U." such a sum, is not therefore valid as a 

pr<»nia«ory note* It is however receivable as evidence under 

the account stated, without a stamp^' (9). 

(m) Morrice (or Morris) v. L«e, 8 the receipt of drnfis or eheeka, and 

Mod. 362, This was held on a mo- promising to repay the amount, is not 

tioq in arrest of judgment. A note, a pood note ; because, as the draft 

"I promise A. B. shall receive, &c." might not be paid, the note is contin- 

Wein9 fiopd ; per Fortescue, J. id. gent. Williamson v. Bennett, S 

(n) Casborne V. Dutton, Ezch. M. Camp. 417. 

T. 1 Qeo. 2 ; Selw. N. P. 8 ed. 380. (n) Chadwick v, Allen, Stra. TOS. 

(o) Green «• Davies, 4 B* & C. (q) Fisher^p. Leslie, 1 Esp. R. 4fi€ ; 

%i$. ^Mt a note, acknowledging only Israel t. Israel, 1 Camp. 493; Chil- 
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Where a note is signed by several persons as makers, it is 
usually joint and several, so as to give the holder a right of 
action against all of them jointly, or each separately, at his 
election ; although of course the note is satisfied by being 
once paid by all or either of the parties. The words then are, 
** We jointly and severally promise, &c." But where a 
note began, *^ I promise, &c." and was signed by several 
makers, it was held, the note was several as well as 
joint (r) (27). 

If a note purport to be made, and be signed by A, ooiy, 
B. cannot be sued thertcn^ although he was, jointly with w2«, 
liable for the debt for which the note was given («)• But, if 
a note begin, ** I promise to pay, &c.," and A* and B. be 
partners in trade, and «d. sign the note bsfor hm$elf and B^ 
on the face of the instrument, the note is several against A^ 
and joint against the firm (/). 



6, 7. Fide the observations, {antey 6, 7,) on the corres- 
ponding parts of a bill of exchange, and which are equally 
appropriate to the case of a promissory note. 



8. The Place where fnemJ&tmed m the Body of the ^ote 

to be payable. 

The place of payment need not be stated in the body or ^jf ^ 

payable. 

ders ». Boulnois, D. a Ry. N. P. C. (r) March v. Ward, Peake's R. 130. 

8 ; Payne ». Jenkins, 4 C. &p P. 824 ; (»; Siff kin ». Walker, % Camp. 

8^ yide Grey v. Harria, Sit. G. after 308 ; Emly v. Lye, 15 East, 7. 

E. T. 1800, cor. Ld. Eldon, Chitty, (0 Half v. Smith, 1 B. & C. 407. 
B., 8 ed. 558, note («) ; Manning's 
Index, 915r 



(97) ^ullt «• Adams, 5 Mass. Rep. 358« Hemenway o. Stone, 6 Mass. 
Rep. 58. 
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Other part of the note, except in the case of certain country 
bank notes (ti). 

But where the maker desires that he should not be 
responsible, unless presentment for payment has been 
previously made at a particular house or bank,^ at which 
he intends that the money should be ready, he should intro- 
[ *23 ] duce these words in the body of the instrument. *By so 
doing he will render a presentment for payment at the spe- 
cified place essential to complete his liability (x). The 1 & 
2 Geo. 4, c. 78, (post^ 128,) to which we have already ad- 
verted fy), has no application to promissory notes ; it relates 
to bills only. And, therefore, a note made payable in the 
body of it at a particular place, creates only a qualified or 
conditional liability, by virtue of the common law ; and 
presentment there must be averred in the declaration, and 
proved at the trial, even against the maker (28). 

If in mar- But if the place of payment be mentioned only at the foot 
ginajnem- qj. |jj ^Jj^ margin of the note, it is considered merely an op- 
tional direction or notification that the holder may call there, 
and a presentment there is not necessary {z) . 



9. The sum payable ; and 10, the words "value received." 
It is only necessary to refer to the remarks made on these 
parts of a bill (a) (29). 

(tt) Seeanlf, 1 9. 200 ; Price v. Mitchell, 4 Camp. 200 ; 

(ar) Sanderson v, Bowes, 14 East, Williams v. Waring, 10 B. & C. 2. 

500 ; Dickinson v. Bowes, 16 East, (y) Ante, 14. 

110 ; Exon v. Russell, 4 M. & Selw. (z) Cases, supra, note (a?). 

605 ; Callaghan v, Aylett, 2 Camp. (a) Ante, 8 and 9. 

(28) See the cases collected note 2 page 8. In Pierson t>. Bank of Metrop- 
olis, 1 Pet. Rep. 89. no place being mentioned where payable, the Court 
permitted it to be proved by parol. 

(29) It must be payable in money only, or it will be a special contract and 
no note. See note 13, page 9. 
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11. The Maker. 

Nor is there any thing to distinguish the form of the sig- Manner of 
nature of the maker of a note, from that of the drawer's sig- '"Sning- 
nature to a bill (6). We may here again advert to the cases 
relative to the effect of the signature to a note by or for sev- 
eral makers, where the note begins, " I promise to pay, 
&c.'* (c). If the maker, instead of subscribing his name 
address the note to himself, and then write "accepted** 
across it, and sign bis name thereto, the instrument may be 
treated as a note (d). 



12. ^^ Payable aty <!J»c." in the Margin. 

We have seen that these words ajje a mere memorandum 
without legal eflfect, unless introduced in the body of the in- 
strument (c). They merely leave the holder at liberty to 
present the note for payment at the prescribed place, but 
create no obligation that he should do so. It is reported to 
have been deeded, that if these words be printed, (even at 
the foot of the note,) with the other parts of the note, except 
the names of the parties, sum, and date, they are to be con- 
sidered part of the contract, and restrictive of the liability (J) ; 
but this may be open to some doubt (g). 



13. The Form of the Indorsements. 

The law on this subject, affecting notes, is the same as in 
the case of bills (A) 



(b) See, therefore, ante^ 9. 
(e) AiUCy 22. 

id) Block V, Bell, 1 M. & Rob. 
149. 
(e) Supra. 



(/). Trecothick v. Edwin, 1 Stark. 
R. 468, cited Bayl. 5 ed. 221. 

(g) See Williams v. Warinc, 10 
B. & C. 2. ^' 

(k) See, therefore, anfc,. 14. 
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mi. CHECKS. 

Definition. ^ Check OX draft on a banker, is a written order or request 
addressed to persons carrying on the business of bankers, 
and drawn upon them by a party having money in their 
hands, requesting them to pay on demand, that is, on pre- 
sentment, to a person therein named, or to bearer, a named 
sura of money. 

A regular check on a banker is exempt from stamp du- 
ty (i)« It is a negotiable instrument, and in general subject 
to the rules which regulate bills of exchange (fc) (30). 



3. Common form of a Check or Draft on a Banker. 

" No. 606." (3) « London, (1) 1 January, 1834." (2) 

*^ Nicholas Lane, 
Lombard-street." (4) 

« Messrs. C. D. & Co. (6) 
" Pay E. F. (6) or bearer (7) one hundred 
pounds" (8)* 
" jCIOO : : 0" (9) " A. B." (10) 

[Indorsed] «E. F."(12) 
'^ O H. & Co." [The bankef^s names across Ihe check (11).] 

(t) 9 Geo. 4, c. 49, s. 1 6, post, 149 ; Poole v, Cabanes, 6 T. R. 328. See 

65 Geo. 3, c 184, ichcdule, Part I* Moore ©• Bartrop, 2D. St Ry. 28 ; 

tit. Bill Russell v. Hankey, 7 T. R. 12. It 

(h) See Boehm v. Stirling, 7 T. R. seems that the toadev of a cheek ibr a 

430. See Down v. Hailing, 4 B. & debt is good, if the creditor do not ob- 

C. 333, per Bayley, J. A check, ject to such a mode of pa3rment, but 

though in practice treated as cash, is take some other objection, Wilby v. 

not fndn<y within the annuity act, Warren, Tidd, 9 6d. t$7. 



lt**<b*l>**— ifc— ^aa^*i.i***<*.— ^h.****— *■ t^,,.4amm*mm.»mmmdtkmm.»l^»l^t.m^m^^m.^m 



(30) A check payable to bearer passes by deliveHy, and the bearer can sue 
on it as on an inland bill of exchange. Woods v. Schroeder, 4 Har. & John. 
276. 
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Remarks on this Farm* 

(1) The place at wfaicb the check is dated or supposed 

to be drawn. 

(2) The date or time of drawing it. 
(S) The number of the check. 

(4) The address of the bankers on whom drawn* 

(5) The bankers on whom drawn. 

(6) The payee. 

(7) "Or bearer." 

(8) The sum payable. 

(9) The sum in the margin in figures. 

(10) The drawer's signature. 

(11) The banker's names across the check. 

(12) The indorsement. 



1. The Place at which the Check is dated or drawn. 

We have just remarked that a check is exempt from the -^^ji^^ 
stamp duty ; but the exemption is allowed only in the event madt. 
of the check *being drawn in conformity with certain rules. . ^^^^ _ 

One of the regulations is, that the draft be issued from 
a place within 15 miles from the residence or house of busi- 
ness of the bankers on whom it is drawn ; and that the 
place where the draft is issued, be specified therein (2). 
Where a party, residing in a private country-house four miles 
from a town, untruly dated a check, as if drawn al the 
town, it was held to be void for want of a stamp (m). 



2. The Date or Time of drawing it. 
A ckeck is void as such, and requires a stamp, if it be not Dku» 

(I) 9 Geo. 4, c. 49, 8. 15. 55 Geo. 457. See Martin v. Morgaat, 3 Moor, 
3,c. 184. 635. 

(m) Waters v, Bro|;;den, 1 Y. fc J. 

9 
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dated **an or before the day on which it is issued'^ (n). It 
cannot legally be poet-dated and delivered before the day of 
the date, although the parties did not contemplate using it, 
and in fact it could not be available as cash, until the day 
of the date (o). 

In other respects, the observations we have made on the 
date of a BUl{p\ are applicable here. But it must be 
borne in mind, that some date appears to be essential in the 
case of a check, to satisfy the act. 



NumW. 



3. The J^umber of the Check. 

This is merely a private mark of the drawer to identify the 
check, and prevent fraud. It is not an essential part of the 
instrument. 



4. The Address of the Bankers on whom dravon. 
This is usual, as a matter of convenience. 



Check 
must be 
drawn on 
banker. 



5. The Bankers on whom drawn. 

The instrument loses its character, and protection from 
stamp duty, as a check, if it be not drawn upon a banker or 
bankers, or some person or persons acting as a banker, and 
residing or transacting the business of a banker, within 15 
miles of the place where the draft is issued (q). And the 
check is not valid, if the persons on whom it is drawn are 



(a) 9 Geo. 4, c. 49, s. 15. 
(o) Allen V. Keeves, 1 East, 436 ; 
Whitwell V. Bennett, 3 B. & P. 359. 



(p) ^ntiy 4. 

(q) 9 Geo. 4, c. 49, t. 15. 



ifc 
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not bona fide bankers (r). But if the drawees really act at, 
and are in effect bankers, the check will, it seems, be good, 
although they do not keep open shop as bankers («). 

*The bankers are bound to pay the check, if they have [ #26 ] 
sufficient funds of their customer, the drawer, in their hands, 
for the purpose ((). 



6. The Payee. 

The remarks we have made on the corresponding part of 
a bill (tt), are, generally speaking, applicable here. It is, ^^^^^V^ 
however, observable, that as a check must be payable to 
bearer on demand, it is not material that any payee be stated, 
or if stated, that the party to whom it is delivered be de- 
scribed. The payee's indorsement is not necessary. Mere 
delivery passes the interest in the check. Many drafts are 
drawn thus: "Pay * No. 1.' or 'Office,' or * Disburse- 
ments' (a?), or^* Bearer.' Some are payable to "Self, or Bear- 
er ;" others to " Bearer" only. The mentioning the real 
payee^ or a particular account, may, however, assist in show- 
ing to whom, or for what purpose, the check waa given. 



7. " Of Bearer." 
These words are essential to extend to the instrument, the ^J^^IjjJ 



(r) Castleman v. Ray, 2 B. & P. The plaintiff objected to this paper 

383. Action for money had and re- being received in evidence, as not 

ceived : defendant pleaded a set-off falling within section 4 of 23 Geo. 3, 

as to part, and produced the follow- c. 49, Castleman not being a banker; 

ing paper, unstamped, in evidence, to and Chambre, J., before whom the 

support his plea : — cause was tried, being of that opinion, 

"Mr. Castleman, a verdict was found for the plaintiff, 

** Please to pay the bearer £: and the Court, upon motion, refused 

his receipt will be your discharge from a rule for a new trial. 

'«T. M." (*) Ex parte Wilson, 1 Atk. S18. 

" Standgate, 3d Sept. 1790." (0 Marzetti v, Williams, 1 B. Sl 

" Mr. Castleman, Bricklayer, Ad. 415. 

CambcrwelL" (u) ^ntey^. 

" Paid By R. Ray, (x) " Pay Ship Fortune or bearer." 

for C. Castleman." See ante, 7. 



ity. 
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azemptioii from stamp duty (y). They render it negotiable 
by mere delivery, even in a foreign coimtry (z). 



Sum. ^* ^' ^^ ^^S^fd ^o ^h^ 'Vf'n payable^ and the mention of it m 

figwrti in the mar^ of the check, we need not add any thing 
to the observations made on these parts of a biU of ex- 
change (a) ; except that a check must not direct the payment 
to be made by bills or notes (6) ; and that a draft for less 
than 51. is good (c). 

No time for payment being specified, the instrument 
IS payable upon demand, that is, on being presented for 
payment. 



10. The Drawer^ 8 Signature. 

2r^jjjj^ The law on this subject is the same as in the case of a 
* biU (d). 

Where several persons, not partners in trade — as assignees 
of a bankrupt^ointly deposit money with a banker, he is 
entitled to insist that all shall sign the check by which it is 
to be drawn from his hands : but if one of the parties ab- 
scond, equity will direct that the money may be drawn out 
by checks signed by the other assignees only (e). 

(y) 9 Ge& 4, c 49, s. 15 ; 55 Geo. England, 2 B. & Ad. 385. 

I, c 184. A check payable ** to Ji. (a) .dnte, 8, 4. 

B.*' and not adding '* to bearer/' is (6) 9 Geo, 4, c 49, 8. 15. 

not good m a etk&akf and is not a ral- (c) See 7 Geo. 4, c. 6, a. 9. 

INibfo security within 7 &8Geo. 4. c (d) AnU, 9. 

99, 8. 5 ; Rex v. Yatei, Ry. & M. («) Ex parte Hunter, S Rose, 363 ; 

170. Ex parte Collins, S Cox, 4S7, oMe, 10. 

(s) De la Chaumette v. Sank of 
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11. The Banker* 8 J^ame across the Check. 



It is not unusual for the drawer of a check to write across | 

it the *narae of a banker or banking firm ; or the words [*27] ! 

« and Co." leaving a blank for the banker's name ; 

and intending that the payee or party to whom the check 
is delivered should supply such name. These words imply, 
in city usage, that the check is not meant to be paid at the 
counter, but through a hanker only ; and they are intended to 
protect, not only the drawer but also the bolder, since no 
person can obtain the money except through the medium of 
a banker ; and the employment, by a third party, of bankers, 
to get the check paid, would of course make such third par- ^ 

ty known ; and thus put fraud out of the question. The 
opportunity of discovering the finder, in the event of the 
check being lost, or detecting the ofilender in the case of fraud 
or theft, is also by these means afforded (/). 

It is an established practice amongst London bankers to Checks, 
send their checks, each day they are received, to a place cal- i^n^^ 
led the clearing house, for the purpose of exchanging checks, bankenu 
and paying and receiving balances due from or to each 
other. Checks crossed in the manner alluded to, are taken 
to the clearing house, but are not paid unless taken there 
before four o'clock ; but it is usual for the bankers to send 
checks on the day they receive them, after four o'clock, to 
tho bankers on whom they are drawn, to get them marked 
by them for payment. If so marked, the bankers marking 
them are considered to undertake to pay them. However, 
notwithstanding this practice, the drawer of a check thus 
crossed, is not discharged from liability to the holder, though 
the bankers of the latter neglect to send it to the clearing 
house on the day it was received, and there is no present- 
ment until the day after it was given by the drawer {g). 

(/) See Stewart v. Lee, M. & M. {g) Boddington v, Schleckner, 1 
158. Neville & Manning, 540. 
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12. The Indorsements. 
If indon- ^ check is rarely ifuiorsed by the payee or otlier persoiii 
^'v* kI^"' for the purpose of transferring it to another ; the instrument 
on bilL being negotiable by mere delivery. The form of the indorse- 
ment would be the same as in the case of bills of exchange 
(h). The effect of the indorsement as against the indorser, 
is to render him liable upon the check to the holder, if dishon- 
ored. If a check be drawn by a debtor in favor of his 
creditor, the mere indorsement of the name of the creditor 
by himself would seem to be evidence against him, in favor 
of his debtor, the drawer, in an action for a prior debt to the 
same amount, that the creditor had received the check in 
payment of the debt ; the draft being produced by such 
debtor (t)* 



[ *28 ] ♦II. OP THE NATURE AND PECULIARITIES OP THESE 

INSTRUMENTS IN GENERAL. 

Nature of Bills of Exchange are anomalous instruments, which the 
Exchange. Common law could not sanction, consistently with its general 
principles. They are the creatures of, and owe their origin 
to, the custom of merchants^ the lex mercatoria^ gradually re- 
cognized, and sanctioned, and reduced to a certain and uni- 
form system, by the decision of our Courts, and occasionally 
by legislative interference. In the infancy of our commerce, 
when its interests were but imperfectly appreciated, the 
Courts seem to have been reluctant to give to these instru- 
ments the full legal effect which now belongs to them. 
Thus, it was for some time considered that a bill was not 
valid unless the parties were merchants, trading as such (fc) : 
then the doctrine was qualified by holding that the drawee 

(h) JitUe, 14. (k) See Oaste v. Taylor, Cro. Jac 

(t) See Egg V. Barnet, 3 Esp. R. 306 ; Eaglechild's case, HeUey's R. 

196 ; Pfeil v. Van Batenberg, 2 167 j Bamaby v, Reigalt, Cro. Car. 

Camp. 439 ; see Aubert v. Walsh, 4 301 . 

Taunt. 893. 
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only need be a merchant (I) ; subsequently the Courts de- 
cided that, after verdict, they would prestmie that the drawee 
was a merchant (m). At length, ^' upon consideration had 
of the inconveniences which might ensue, and the suspicion 
which might increase amongst foreign merchants upon bills 
of exchange, if persons who took upon themselves to draw 
such bills, (not being merchants,) should not be liable to 
the payment thereof," it was settled that bills were valid 
though the drawee was not a merchant, or engaged in any 
trade or business (n). 

So, in regard to bills and notes payable to A. B , or thfi 
hearevy it was at one time considered (o) that the holder 
must prove that he took them upon a valuable consideration, 
and that they were not transferable, so as to enable the 
bearer to sue the drawer or maker thereon (p). 

In regard to Promissory ^otes^ they seem to have been Of Pro- 
originally permitted to exist as common law instruments, Notes7 
only between the immediate and primary parties ; as be- 
tween the payee and maker. It was denied {q) that they 
were justified or negotiable by the custom of merchants : 
and so strenuously was this opinion entertained and enforced 
by that eminent judge. Chief Justice Holt, that it was 
deemed necessary to pass the statute 3 & 4 Anne, c. 9 (r), 
to put them upon the same footing as inland bills of ex- 
change. Promissory notes must therefore be considered to 
owe their efficacy, as negotiable instruments, to that sta- 
tute (31). 

(Q Edgar «. Chut, or Chat v. Ed- (p) Hodgea v. Steward, 1 Salk. 

gar, 1 Keb. 592, 636. 125 ; Horton v, Coggs, 3 Ley. 299. 

(m) Fredericki?.Cotton, 2Show, 8. (9) Bullerv. Cripps, 6 Mod. 39 

(n) Witherley ». Sarsfield, 1 Show. Pinckney v. Hall, Ld. Raym. t75 

125 ; Bromwich v. Lloyd, 2 Lutw. Pearson v. Garrett, 4 Mod. 5^42 

1585. Clerke v. Martin, Ld. Raym. 769. 

(0) Hinton's case, 2 Show. 235. (r) Pott^ 103. 



(31) S«e Dii Ponceau in his Treatise on the nature and extent of the 
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* Bills of exchange^ prcHnissory notes, checks, or drafts on 
bankers and other mercantile negotiable instruments of that 
description, respectively create or import a eonbract between 
the parties thereta 

The agreement created by, or resulting from, these in- 
struments falls within the class of conventional obligations 
which are termed simple contracts^ that is, verbal or written 
engagements not under seal ; as contrasted with specialty 
cantraetSf being engagements in writing formally impressed 
with and bearing the seal of the party chargeable, and for- 
mally delivered over by him as his deed. 

The leading distinctions between simple contracts, and 
specialty contracts, should be briefly adverted to. The for* 
mer require a consideration, (that is, some benefit to the 
promiser or a third person by the act of the promisee, or 
some charge upon the promisee at the instance of the pro- 
ini^r») ^o give them legal operation (s). But a specialty 
needs in general no consideration to render it effectual. It 
binds the party, though it be voluntary, and impart a benefit 
without any return of advantage {i). 

(«) Rannv. Huges, 7 T.. R. 350, ley v. Boothby, 3 Bing. Ill, 112. 

351, note. And see the Treatises on Contracts, 

(0 See Plowd. Com. 308 ; Fal- and 1 Fonb. Tr. £q. 5 ed. 342, note, 
lowes V. Taylor, 7 T. R. 477 ; Mor- 



jttrisdietion of the Courts of the United States, p. 122. See also the appen- 
dix to 1 Cranch Rep. 

By the N. Y. Revised Statutes, 1 Vol. 768, promissory notes payable in 
money to any person, or to the order of any person, or to bearer, are nego- 
tiable like Inland Bills of Exchange. In most of the States, the indorsee 
has all the privilege of an indorsee under the law merchant ; in Connecticut 
a note must be of the amount of $35 or more, and payable to order or bearer, 
or it is not negotiable. In Indiana, notes payable at chartered banks within 
the State, are by statute placed on the footmg of inland bills of exchange ; 
but other notes are not governed by the law merchant. Bullett v. Scribner, 
1 Black. Ind. Rep. 14. Piatt v, Eades, ib. 81. So in Kentucky the law 
merchant is not recognized relative to promissory notes. And it is subject to 
some restrictions in Vermont, New Jersey and Pennsylvania, 



^ 
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A spedaUy debt binds the heir and devisee, (that is, the 
successors to the freehold property,) of the party bound, eyen 
at lawy to the extent of the value of such realty (u). But 
a simple contract demand entails, (at lawy) a responsibility 
only upon the personal representatives, (the executors or ad- 
ministrators,) of the contractor, upon his death ; and his 
heir and devisee are liable thereon only in equity (:r)« 

The law gives a specialty creditor a right of priority or 
preference, in payment of the claims on the property of the 
deceased debtor, when put in competition with the demands 
of simple contract creditors (y). 

Bills and notes, and other negotiable mercantile instru* 
ments of that kind, are, as simple contracts, subject to these 
distinctions. They are not, in general, binding if they be 
without consideration: — ^upon the death of the parties 
chargeable they have no force at law against their real repre- 
sentatives : — and the payment of them is postponed until 
the specialty debts of the deceased are satisfied. 

The form of the remedies peculiar to simple contracts, and 
the statutable limitation ofthe remedy by action thereon, to 
dx years (z% (a restriction not affecting specialties,) equally 
apply to these mercantile instruments. They are also as 
simple contract debts or claims bona notabilia^ where the debt* 
or resides, and not where the bill is found, upon the death 
of the holder (a). 

In short, the general principle is, that these instruments 
partake of the qualities and character of simple contracts. 

(tt) 2 Saund. 137, n. 4 ; 11 Qeo. 4, tract debts, after payment of special- 

and 1 Wm. 4, c. 47 ; 3 & 4 W. 4, c. ty claims, see 3 & 4 W. 4, c. 104. 
104. (y) See id. ; 2 Williams on Execu- 

(«) 1 Chitty, PI. 5 ed. 58, 59. Re- tors, 666, 674. 
al and copyhold estates are liable in (z) Renew v, Astoii, Carth. 3. 
equUy to ue payment of simple con- (a) Yeomans v. Bradshaw, Carth. 

378. 

10 
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*But it must be remarked that bills of exchange, promis- 
sory notes, and checks on bankers, &c. are peculiar instru- 
ments, or contracts, which widely distinguish them in many 
very important respects from other contracts of their class. 
Their peculiarities do not destroy their general character of 
simple contracts, but still give them a substantive and dis- 
tinct existence of a particular nature, requiring minute at- 
tention. 

Negotia- The first extraordinary or distinguishing quality or feature 
billi^ltc ^ ^^^^ ^ ^^^9 note, check, &c. is allowed to be negotiatedy or 
transferred, or indorsed by the holder to another person — no 
party to the instrument in its formation, and an utter stran- 
ger to the original parties. Thus, if A. draw a bill on B. 
which he accepts, and the bill be payable ^^ to A. or order," 
or "bearer," (or to "C. or order," &c.) A., (or C), may 
indorse or transfer the instrument to D., and D. to E., and 
so on (6)* Bo if A. make a note payable to B., " or order," 
&c., it may be indorsed in like manner (c). In these cases 
the express consent of the acceptor or maker, or other party 
than the indorser, to the particular indorsement, is not ne- 
cessary. The law gives the instrument, thus framed, its 
negotiable quality (d) ; and the kidorsee or person thus tak- 
ing the instrument, acquires, not merely the legal right to 
demand and receive payment when due, but is invested by 
law with a right of action, in his own name, thereon, against 
either of the prior parties, if payment be not made. No actual 
privity of contract is necessary, to complete the right of the 
indorsee to use his own name in the action as the claimant. 

This is entirely opposed to a technical but wise rule of the 
common law of the land, which has existed from the earliest 

(b) See ante, 3, 14. dering it so, as the words " or order,'' 

(c) See id. ** or bearer." To this extent, there- 

(d) It will, however, be remarked, fore, the acceptor of tlie bill and mak- 
that the instrument is not negotiable, er of the note must concur in giving it 
unless it contain words expressly reii* a negotiable quality. 
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period, and which, generally speaking, remains in full force # 
at law, though not regarded in courts of equity. In pro- 
fessional language, the maxim is, that a chose in action is 
not assignable («). This means that a debt, or damages, 
not reduced into possession, but resting in and recoverable 
only by suit, cannot be transferred to another by the claim- 
ant. This applies as well to specialties, as to simple con- 
tracts. The law will not permit a person not privy to a 
contract, to found a legal claim or remedy thereon in his 
own name, by assignment from the party with whom the 
obligation was entered into. It will not permit a person to 
become the creditor of another without his consent ; and the 
reason is, not only that there are wanting the mutuality and 
privity essential to constitute a contract, but that oppression 
and unjust litigation would be encouraged, if persons, stran- 
gers to the stipulating party, and Vith whom perhaps he 
would not have contracted, could purchase causes of suit, 
*and divest the original creditor of his legal right of action, [ *31 J 
and obviate the necessity of using his name. 

And, although it may be safely advanced, that m general 
a bill, note or check, without consideratiany or value, precedent 
or subsequent, is inoperative ; and, therefore, as before re- 
marked, one of the most striking characteristics of a sunple 
contract, viz. that it must have a consideration, or qtdd pro 
quOf to sustain it, has a general application to these instru- 
ments ; yet even in regard to this important quality they 
have many remarkable peculiarities. 

The common rule is, there is no premmption that a simple 
contract or promise, not under seal, though it be reduced 
into writing (/), is founded upon a consideration. It is 

(e) Ternies de la Ley, tit. Chose in Edw. Chitty's Eq. Index, tit. Chose 

Action, Co. Lit. 214, 265, a, n. 1, in Action. 

232, b. note 1 ; Master «. MiHer, 4 (/) Rann v. Hughes, 7 T. R. 350, 

T. R. 340, per BuUer, J. -, and see note. 
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incuDiboQt on the. party seeking to enforce such contract to 
prove this, its most essential requisite, aliunde the writing 
itself, 8uch proof forms a substantive part of his case« But 
Considers- in favor of bills, notes and checks, the law infers considera- 
^^^"''^'' tion. The instrument j»er se imports a consideration or value 
received, even though none be mentioned on the face of the 
document (g). And this legal presumption arises, not only 
in favor of a distant indorsee or holder, when suing either 
of the original or earlier parties to the instrument, with 
whom he had no transaction independently of the bill, &c.(A); 
bu^ it also, arises even between the original parties, as the 
drawer and acceptor, or the drawer and his indorsee of a bilV 
Ihe nvaker and payee of a note, &c. Although in. th^se 
ioiitter cases, that is where there is an original privity,, the 
tojtal want of consideration forms a defence, yet, contrary 
to the general rule, it » iqr the defendant to establish the 
matter {%), ; at least he must give such cogent proof, or raise 
sq powerful a si^picion of the negative, viz. the absence of 
consideration, that the legal presumption is rebutted or 
thrown in doubt, and then, and not till then, the claima/aU is 
galled upon to show that a sufficient consideration really 
^j|^i^9. The rules upon this subject will be fully stated and 
ei^pla,ined in their proper place. The general doctrine is 
here alluded to, that the peculiar nature of these mercantile 
in^tiuments may the better be appreciated. 

Another peculiarity of these negotiable instruments is 

Bill must their form or contents. They must not only be in writings 

money. (whereas the common law does not require writing to give 

eiieot to a simple contract,) but they must be framed or 

dca^wiji, SQ as to in^pose an unconditioned liability, on a par- 

(g) Crawley ». Crow ther, 2 Freem. lins v. Mar.tin, IB. & P. 651 ; per 

267; Philliskirk v. Pluckwell, 2 M. Eldon, C, Bank of Ireland v, Bcres- 

& Seli 395 ; Guichard «. Roberts, 1 ford, 6 Dow, 237. 

Bla. Rep. 445 ; Ridout v, Bristow, (i) See id. ; per Abbott, C. J., 

K 0. & J. 231« per Curiam. HolUday v. Atkinson, 5 B. & C. 503. 

(A) Id. See per Eyre, C. J., Col» 
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Hcular ptxrhf, to pay a specific mm of tnoney^ (without further 
obligation^) at a time certaisiy at least at a period which, al- 
though it need not be expressly fixed or predicated by the 
parties *on the face of the instrument, must sooner or later [ *32 ] 
^rive. But in general, no such strictness is required in 
contracts. The obligation may be contingent ; it may be 
in the alternative as to the persons who are to perform it » 
H may demand the payment of money, fixed or uncertain, 
if the amount be reducible to a certainty ; or the perform- 
ance of any act not forbidden by law ; and it may be left 
UBk doubt whether the period of fulfilment will ever occur. 

And there are c^tain peculiar ohUgatians, or duties, cast Obliga^ 
hy law on the holders of bills, notes and checks, in order to duties of 
perfect their remedies against the parties thereto, which di»> bo^<^«^' 
tinguish them from other contracts ; and should be adverted 
to in order to gain an accurate notion of the precise nature 
of these instruments. In general, upon a contract to pay a 
sum of money upon a given day, a liability accrues, and an 
action may be brought without requiring payment either 
upon that day or any other. And this rule applies against 
the parties who are primarily chargeable upon a bill or note ; 
as the acceptor of the one, and maker of the other. But, 
a» against all the other parties to a bill or note, as the 
drawer, payee and indorsers, or the drawer of a check, who 
are collaterally liable, it is indispensable, (with but few ex- 
ceptions,) that payment should be required of the party pri- 
marily responsible on the very day the instrument, acceding 
to its tenor, falls due ; accompanied with the formality of 
preseiUing the document at that precise period for ^yment. 

It is true that in all cases of guarantees, or collateral 
engagements, for the debt or default of a third person j (and 
the parties liable collaterally on a bill or note may be con- 
sidered to be sureties,) the surety is not liable until payment 
baAbeen demanded by the creditor of the principal; but in 
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these cases there is no oecessity to require payment at any 
appointed time, although a particular day was prescribed for 
payment. 

There is a similar peculiarity as regards notice to the par« 
ties collaterally liable on bills, notes or checks, of the default 
of the party who ought in the first instance to have honored 
the instrument. In the ordinary instances of suretyship and 
guarantee by contract, to which we have alluded, same 
notice of the principal's default must be given to the surety 
before he is sued ; but there is no occasion to give such 
notice within any particular period. But in the case of 
bills, &c. the drawer, payee and indorsers are not, in general, 
responsible, unless notice of nonpayment has been given 
them, within certain periods, at least with great dispatch, 
not warranting any delay on the part of the holder. 

These peculiarities are founded on good and sufficient 
reasons. They were suggested, and are allowed to prevail, 
in order that the beneficial consequences found by experi- 
ence to arise from the legitimate use of these instruments 
may have full and perfect operation. 

[ *33 ] *The useful objects that may be attained through the 
medium of these instruments may thus be briefly enumerated. 

As regards the original parties to the instrument, between 
whom there is a privity and consideration, independently of 
the bill or note, as the drawer and acceptor, or the maker 
and payee, &c., it will be observed, that if the instrument 
be given for a prior debt, the creditor is assisted or benefited 
by taking it ; because it liquidates or fixes the amount due, 
and affords ready evidence without further testimony of its 
existence^ and enables him to raise money upon the bill by 
way of discount, at a trifling sacrifice, or treat it as cash, by 
handing it to a creditor of his own : and the debtor is ob- 
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viously befriended, as be obtains credit during the period the 
bill is current. Where the bill is given in virtue of the origi- 
nal terms of a contract for the sale of goods, and in payment 
of the price, it will be remarked, that in addition to the 
above advantages, an opportunity of realizing the amount, 
besides a fair profit, before he is called upon to pay the price* 
is afforded to the buyer. Encouragement is thus given to 
commercial speculation, and a rational spirit of adventure. 

The valuable advantages to trade resulting from the 
proper use of these instruments, are not the less conspicuous, 
when they are considered in their application to the purposes 
of negotiation into the hands of- different persons; and of 
transmitting pecuniary value from different places, or to a 
foreign country, with safety (&). 

But none of these useful objects or purposes could be 
satisfactorily fulfilled, if the law did not attach to these 
documents the peculiar privileges and qualities we have 
mentioned. It is for these reasons that bills and notes are 
negotiable^ so as to vest in the indorsee or transferree a legal 
claim and right of action thereon in his own name ; — that 
they must be simple and certain as to their construction in 
regard to the person who is to pay the amount, and the 
money payable ; — and unclogged by doubt or condition as to 
the time of payment ; — that a consideration is presumed even 
between the immediate parties to the instrument, and that 
if the holder be a distinct party, the defendant shall not 
defeat the claim by showing that he (the defendant) has 
received no value ; — and that there exists a peculiar obligation 
as to strict presentment of the document for payment, and 

{k) 2 Bla. Com. 466, 467. " If A. when he comes thither ; thus B. re- 
live in Jamaica, and owe B. who lives ceives his debt at any distance of 
in England 1000/., now if C. be going place by transferring it to C, who 
from Blngland to Jamaica, he may carries over his money in paper credit, 
advance B. this 1000/. and take a bill without the risk of robbery or loss." 
of exchange drawn by B. in England Id. 
upon A. m Jamaica, and receive it 



3Sa 



KATUEfi AUD KCUUABITlfiS OF BILLS, &C. 



notki of dishonor to parties eoIlateraUy or secondarily liable 
on the jastrument. 

Bills an It may be proper to add, that bills and notes seem to be 
imd (Smp pfoperi^ oi a mixed and peculiar character. They are not 
••^" •• goods and chattels" in the strict legal or ordinary accepta- 
tion of that term. They cannot, as the law now stands, be 
[ *34 ] taken in execution upon a judgment in an *action, by virtue 
of A fieri facias against the goods and chattels of the holder (/). 



How to 

sue on bill 

given to 

single 

woman 

before 

marriage* 



They partake in most respects of the nature of choses in 
ac(Jon(m). But in some late cases they have been viewed 
for particular purposes, as property of a more tangible nature, 
somewhat resembling a chattel. Thus, it has been held 
that if a single woman possessed of a bill payable to her 
order, marry, the husband may alone sue thereon, although 
the wile has not indorsed the bill (m) ; notwithstanding the 
general rule, that a husband must join his wife in an action 
to recover a debt or chose in action which accrued to her 
before marriage (n). And the fraudulent delivery by a trader 
to his creditor, of a bill of exchange, is an act of bankruptcy 
withm the 6 Creo. 4, c. 16, s. 3, although that section means 
only ^* goods and €hatteh^(o). 

(0 Francis v. Nash, Hardw. 53 ; (m) See ante, 30. 

Knight V. Griddle, 9 East, 48. As to (n) M^Neilage v. Holloway, 1 B. 

B bequest of property^ ^^c, whether & Aid, 218; £ar parte Barber, 1 G. fit 

bills and notes will pass, Flemming J. 1. See the reasons assigned by 

9. Brook, 1 S. & L. 318 ; Read v, the judges there. 

Stewart, 4 Russ* 69. (o) Cumming v, Bailey, 6 Bing. 371. 



(35) 
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2. Cfthe Payee and Indorsers. 
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3. Of the Indorsers or Transferrers. 



L OF THE CAPACITY TO BECOME A PARTY. 

We have seen that the old doctrine, that the parties must 
be merchants or traders, has long since been exploded (a). 

Although a person may by a written guarantee, become Name 
collaterally responsible for the due payment of a bill by any 1^^ 
of the parties thereto (6), it is clear that no person can be ^* 



person can be J^ *^*^ 

(a) JhUt, 88. ~°f * 

(») See Payne v. Ivea, 3 D. & R. 664. J*"5^' 

11 
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sued iipon a bill, note or check, whose name is not written 
thereon as a party to the instrument ; except in the instance 
of the drawee of a foreign IhU, who may accept it by parol, 
or by writing unconnected with the bill (c). Even a princi- 
pal, who owes the debt which forms the consideration for 
the instrument, cannot be sued upon a bill drawn, or accept* 
ed, or indorsed by his agent in his, the agent's, personal and 
individual name and character (d). The power to become 
a party to these instruments through the medium of an ageni 
or partner, has already been mentioned (e), 

Agent On the other hand, a person who becomes a party to a 

own name bill in his own name and private capacity, is personally 
S^a*' ^^^^ thereon, although he was merely an agent (/) ; or a 
party. public commissioner (g) ; in the * transaction ; or signed the 
[ ^ J instrument " as executor'* of a deceased pecson (A). 

There is nothing, generally speaking, to distinguish these 
instruments, in regard to the competency to hold them or 
become chargeable thereon, from other simple contracts ; 
and, therefore, a detailed con^deration of the capacity to 
become effectually a party to these documents, belongs rather 
to a treatise on the law of contracts, than to a work of this 
kind. 

We may however briefly notice some of the ordinary in- 
stances upon this subject. 

Infeni not ^^ inftmi cannot be charged upon a bill, even, it seems, 



'A 



See antt^ 11, 12. A party -who accepts bills drawn on 

Wood V. Telford, S Shaw, P. C. him bv persons " as executors," ad- 

819* mits their right to assume that cha- 

(«) Jinte^ 10 and 17. racter, and that the debt was due to 

(/) AnUj 10. them in that capacity, Aspinall «. 

ii) Eaton V. BeU, 5 a & AL 34. Wake, 10 Bing. 51. 
(h) Childv.Monins,2B.&B. 460. 
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for necessaries (i) (32) ; but he is liable if he accept a bill 
after be has attained his full age, though it were draws 
before (ik). By a written promise after full age, a peiwNi 
may become liable on a bill, to which he became a party 
whilst a minor (Q. 

It is no defence for any other party to a biU, that a priiNT 
or subsequent party is an infant, for* the privilege is per- 
sonal (m) (33). An infant may sue on sl bill (n). 

(i) Williams «. Harrison, Garth, statute 9 Geo. 4, c 14, s. 5. 

160 ; Trueman v. Hurst, 1 T. R. 40 ; (m) Taylor «. Croker, 4 Enp. 187 ; 

Williamson v. Watte, 1 Can^ 552. Drayton v. Dale, S B. & C. S99 ; 

(A;) Stevens v. Jackson, 4 Camp. Jones v. Darch, 4 Price, 300. 

164. (n) Holliday v. Atkinson, 5 B, & 

(0 Taylor v« Croker, 4 Esp. 188; C. 501. 

(32) Even though carrying on trade as an adult. Van Winkle v. Ketcham, 
S Oaine^s Rep. 323. A negotiable note given by an infant even for necessaries is 
void. Swasey v, Adm. of Vanderhayden, 10 John. Rep. 33. Fenton «, 
White, 1 Southard's Rep. 100. And the same evidence nas been required 
of the confirmation of a voidable eontract of as infant after full age, as of the 
execution of a new one. Rogers v. Hurd, 4 Day's Rep. 57. But if infancy 
be set up against a note executed in a foreign country, the party is bound 
to show that by the law of such country, such plea is a good defence. 
Thompson ©. Ketcham, 8 John. Rep. 189. A note made by an infant for a 
Taluable consideration, but not for necessaries, is not eonfirmtd by a clause 
in his will made after coming of age, directing all his just debte to be 
paid. Smith v. Mayo, 9 Mass. Rep. 82. 

Banks and other commercial corporations may bind themselves by the aets 
of their authorized officers and agents without the corporate seaL Hubnerv. 
Bank U. S. 5 Wheat. 33S, and it is now held in England that assumpsit will 
lie upon a bill of exchange against a trading corporation whose power of 
drawing and accepting bills is recognised by statute. Murray v. East India 
Company, 6 Barn. & Aid. 804. The trustoes of an academy incorporated 
to promote morality, piety and religion, and for the instruction of youth in 
the learned languages, &c were held capable of procuring subscriptions and 
taking promissory notes to constitute a fund for the purpose of founding an 
institution for the education of indigent young men, with the sole view to 
the christian ministry, to be incorporated with the academy : And an assign- 
ment of such notes to a college incorporated distinct from the academy, but 
by ite charter, authorized to receive, and required to appropriate the fund in 
question accoiding to the will of the donors, was held to be valid. Amherst 
Academy v, Cowles, 6 Pick. 427. 

The indorsement and delivery of a promissory note to a bank on its 
request is a sufficient consideration for an undertaking on the part of the 
bank to charge the indorser by notice : and if they neglect to do this, the 
holder may maintain an action against them, and recover damages for the 
neglect. Bank of Utica v. Schmedes, 3 Cowen, 663, in error. And a count 
for such neglect would be good as a count for misfeazance. Ibid. 

(33) See Hull v. Connolly, 3 M'Cord Rep. 6. 
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Ifor ntr- J^ married wmum cannot be charged upon a bill made by 
^ lier during coverture ; except in those instances in which 

the husband is considered cMUier nwrtuusy as in the case of 
his transportation for felony, &c. (o). And it seems that 
her indorsement of a bill payable to her, is totally inopera*- 
tive, so that even the maker of the note may dispute her 
indcHTsee's title ; except in those cases in which the hus- 
band's authority was expressly given, or can be inferred (p). 

If a bill or note be payable to a married woman, her hus- 
band may sue thereon with (9), or without (r), his wife. 

Where a married woman, being an administratrix, lent a 
sum of money in her hands as such administratrix, to her 
husband ; and took a promissory note from him and others 
payable to herself with interest ; it was held, that after her 
husband's death, she might sue the other makers upon the 
note («). 

We have already seen, that in order to protect the Bank 

of England, banking corporations, eampanks^ or firms, the 

members of which exceed six in number, are prohibited from 

[ «37 1 making and issuing certain * bills and notes, in London ; and 

within certain distances therefrom {t). 

Corpora- In general a corporation cannot contract, except by deed 
JSItort ' under their corporate seal (34). The Royal Bank of Scot- 



by deed. 



(o) See Chilty, jun, on Contracts, (r) Arnold «. Revoult, 4 Moore, 

147, 8d ed. 70. 

(p) Barlow e. Bishop, 1 East, 432 ; («) Richards v. Richards, 2 B. & 

Cotes v.'Davis, 1 Camp. 4S8 ; Prest- Aid. 447. 

wick V Marshall, 6 M. & P. 513. (0 ^ntCy 18. 

(g) Philliskirk v. Pluckwell, 3 M. 
&SeL396. 



(34) A corporation may be bound by a note given by an authorized agent 
on account of a demand againet the corporation, though no special clause in 
the act of incorporation authorizes it to issue notes. Mott v. Hicks, 1 

Cowen, 513. . . 

So an incorporated Commission Company may accept a bill of exchange on 
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land (if) ; the bank of Scotland (x) ; and the British Linen 
Company in Scotland ; have, by legislative enactment, or 
recognition, power to issue their notes. And it seems that 
corporations may be parties to bills and notes ; at least on 
occasions and for objects, not foreign to or inconsistent with 
the purposes for which they are incorporated, but connected 
with and in furtherance of those purposes (y). 

A bamArupt may sue upon a bill or note made payable to Bankrupt 
or taken by him after the fiat against him, in respect of a ^^^ ^^^ 
transaction after the bankruptcy, although he has not ob- 
tained his certificate ; provided the assignees do not interpose 
and claim the amount (z). 

A lunatic is liable on his contracts for necessaries, and other Lunatic 
articles suitable to his station, and which are actually de^ bUl/ ^" 
livered to him ; provided such contracts be made by him 
with a party who is not conscious of his infirmity of mind, 
and who acts bona jUe, and without fraud, in the transac- 
tion (a). And a bill op note taken under such circuMstances 
from such a party, would probably be held valid (b). 



IL OF THE GENERAL RIGHTS AND LIABILITIES OF THE 

PARTIES TO BILLS. 

1. Of the Drawer. 
His rights are clear. If there be any consideration or Rights of 

drawer. 

(u) 48 Geo. 3, c. 149, 8. 14; 65 (z) Dray ton v. Dale, 2 B. & C. 293. . 

Geo. 3, c 184, s. 23. (a) See Baxter v. Earl of Ports- 

{x) Rex ». M'Keay, R. & Ry. C mouth, 5 B. & C. 170 ; 8 D. & R. 

C.71. 614, S. C.J Brown v, Jodrell, 8 D. 

(jf) See Bayl. 5th ed. 67, 68; & R.614; 5 B. & C. 170; Chitty, 

Broughton v, Manchester Water- jun. on Contracts, 2d ed. 109 to 113. 

works Company, 3 B. &A1.8; Slark (b) Sentance v. Poole, 3 C. & P. 

o. Highgate Archway Company, 5 1 ; Northam v. Latouche, 4 C. & P. 

Taunt. 792. 140. 



an agreement of the drawer to deposit goods. Munn v. Commission Co., 
15 J<3in8. Rep. 44» 
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value for the acceptance, he niajr sue the acceptor upon the 
bil1| when it falls due, without presenting it to him for 
payment, (unless it be accepted according to the statute^ 
** payable at a particular place, and not othervMe or ebe- 
where^^) (c) ; and without giving any notice of n<m-payment 
to the acceptor, even where the instrument is payable at a 
specified place (<i). But it is prudent and proper to present 
the bill for payment before action against the acceptor ; for 
otherwise, in cases of sharp practice, and a vexatious omission 
[ *38 ] ^o do so, the Court or *a judge might, on being immediately 
applied to, stay the action on payment of the amount due on 
the bill, friihout costs (e). 

A 

If the drawee pay the full amount due on the bill, he is 
entitled to have it delivered to him, in order that he may be 
enabled to sue the acceptor. But if the holder has an action 
pending against the acceptor, then the holder is entitled to 
retain the bill ; in order to secure a verdict with nominal 
damages, and recover his costs from the acceptor. 
m • 

LiabUities The UabUities of the drawer are also evident. If the bill 
^^^' were accepted expressly for his accommodation^ that is without 
value or consideration, he impliedly engages and is bound to 
protect the acceptor of the bill from responsibility, on its 
arriving at maturity (/) ; and if he omit to do so, the 
acceptor may sue him on the promise of indemnity, for any 
damages and costs he may necessarily and reasonably sus- 
tain, in consequence of the default (g). 

(c) AntCf 8, 14; see Rumball v. (/) Young ». Hockley, 3 Wils. 

Ball, 10 Mod. 38; Capp r. Lancaster, 346; Cowley v, Dunlop, 7 T. R. 

Cro. El, 548 ; Turner v, Hayden, 4 568 ; Sparks t>* Martindale, 8 East, 

B. & C. 1. 693 ; See Precedents, &c. 2 Chitty 

(rf) Smith ©. Thatcher, 4 B. & Al. on Pi. 5 ed. 316, 318. 

200 ; Rhodes v. Gent, 5 B. & Al. (g) See id. It appears to be doubt- 

244 ; Turner v. Hayden ; Porthouse ful whether the acceptor, when sued, 

V. Parker, 1 Camp. 82. should not, if clearly liable, at once 

(«) Macintosh v, Haydon, Ry. & settle the action, and whether he can 

M. 363 ; Kerr v, Dick, 2 Chitty R, recover from the drawer, the cogts of 

11 ; Tidd, 9 ed. 145. defending the action if there were no 
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If an agent, who has purchased goods for his principal, 
draw a bill upon the latter for the amount, (according to 
instructions), in order that the price may be paid to the 
vendor, the promise which the law implies from the drawee 
to the agent, is, not that the drawee will accept or pay the 
bill, but that he will indemnify the agent from liability ; and 
the statute of limitations runs therefore only from the time 
the agent is actually damnified (A). 

If upon the presentment of the bill for aceeptanee to the If notae* 
drawee, he refuse or neglect to accept it, the drawer is draww 
immediately responsible to the holder, although the bill has "J"?^" 
not become due according to its tenor (t). But in this case liable. 
regular notice of the non^ctcceptance must be given ; and the 
drawer is dbcharged from liability upon the bill, and debt 
for which it was given, if the holder omit to give such 
notice; although the bill be duly presented for paymenl 
when due (j). The notice is required by law, in order to 
put the drawer immediately upon his guard, and enable him 
to protect himself, in reference to the state of his account, 
&c. with the drawee. 

There is an implied engagement by the drawer, that the 
drawee will accept it on presentment for acceptance ; because 
the indorsee has a bright to have the additional security of r «39 1 
the drawee, in whose hands, it is fair to infer, the drawer 
has or will have effects. 

reasonable ground of defence, and (h) Hu\)tley v. Sanderson, 10.^ 

the drawer did not desire him to M. 467, po^e, 1641. When the agent 

defend it. See Roach v, Thompson, may sue on such promise, though he 

M. & MaL 487 ; Knight v. Hughes, paid the bill -without having had due 

id. 247 ; GUIet v. Rippon, id. 406 ; notice of dishonor, id. 

Bleaden v. Charles, 7 Bing. 246 ; (t) Ballingalls v. Gloster, 3 East, 

Chitty, jun. Contr. 2d ed.; Ex parte 181 ; Dunn o. O'Keefe, 5 M. & Sel. 

Marshall, 1 Atk. 262. When may 290 ; Allan v. Morson, 4 Camp. 115. 

eompromUe withoat notice, and yet 0) Blesard v. Hirst, 6 Burr. 26tO ; 

recover sum paid and costs, see Smith Orr v. Maginnis, 7 East, 362 ; Ros« 

V. Compton, 3 B. & Ad. 407. cow v. Hardy, 12 East, 434. 
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Nocneeet- Bui there is no neee$tliy to present a bill for aeeqfianeej un- 

mMe^for ^^ ^^ ^ payable q^ $ighi : then a presentment is neces- 

•ccepi- sary to fix the day for payment. In general the bdder may 

keep the bill until due, without presenting it to the drawee 

for acceptance ; although it is frequently prudent to make 

such presentment (fc). 

Btttifpre- If the bill be dishonored, when due^ the dmwer, (who im- 

aentod and 

dishonored phedly guarantees its due payment), is responsible to the 
n^tbe ^^^^^ 't provided the bill has been duly presented for paymentf 
giTen. and due notice of such non-payment has been given him, but 
not otherwise. 

If, however, the bill were drawn without condderation, 
and the drawer had not, when the bill was drawn, or at any 
time between the drawing and time for payment, any ef- 
fects in the hands of the drawee, or reasonable expectation 
that any such effects of the drawer would reach him, then 
the reason for the rule that the drawer is entitled to due no- 
tice of non-payment fails, and he is liable without proof of no- 
tice to him (/). 

Sometimes the drawer, instead of making the bill payable 
to hmeelfy or to his own order, makes it payable to a third per^ 
son. In this instance, it is obvious that the drawer, not be- 
ing the party to receive the money, cannot sue the acceptor 
upon the bill, until it has been returned to him, (the drawer,) 
for non-payment, and taken up and paid by him (m). This 
payment makes him, by the custom of merchants, the real 
holder ; as it extinguishes the interest and title of the payee. 

(k) SeePer Gibbs, C. J., O'Keefe & C. 416; Thorpe v. Booth, R. & 
V. Dunn, 1 Mar. 616, 621 ; j>er Lord Mood. 389. 
Ellenborough, Orr v. Maginnis, 7 (Q See posty Chap. 4. 
East, 362; Holmes v. Kerrison, 2 (m) Bishop v. Hayward, 4 Term 
Taunt. 323 ; Sutton v, Toomer, 7 B. R. 470 j Britten v. Webb, 2 B. & C. 

483 ; Cowley v. Dunlop, 7 T. R. 672. 
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The drawer's claim upon the bill is against the acceptor 
only : he cannot sue a subsequent party to the bill. 

The drawer of a bill is liable to pay interest, only from 
the time he received notice of dishonor (n). 

The various modes by which he may be released or dis- 
charged from liability, will be considered hereafter. 



2. Of the Acceptor of a Bill of Exchange. 

Nolm|4ied 
There is no hnpUed liability to accept a bill drawn by a l»WUty to 

creditor upon his debtor. The liability to accept a bill on 

account of a debt, can be rested only on an express agree^ 

ment between the parties, that such mode of payment should 

be adopted (o) (35). 

The form and mode of acceptance have been already con«* 
sidered (p). 



*The acceptor is chargeable on the bUl when due, as the 
principal and primary debtor (q). 

If there be no consideration, wholly or partially, for the 
acceptance, the acceptor is not liable thereon to the drawee, 
for whose accommodation it was accepted, and the latter 
is bound to protect the acceptor from responsibility (r). But 

(n) Walker «. Barnes, 5 Taunt, Ferrand, 6 B. & C. 442 : Yallop v. 

S40. Ebers, 1 B. & Ad. 703. Even an ac« 

(o) See Huntley v, Sanderson, 1 commodation acceptor u, as against 

C. & M« 467. bona fide holder, the principal debtor, 

0>) '^nte, 11. id.; Harrison v. Courtauld, 3 B. It 

(q) See Per Chambre, J., Clarke v. Ad. 37. 

Devlin, 3 B. & P. 366; Pownal v. (r) See ante, 38. 



[•40] 



mir^ftn^ 



(35) A merchant has a right by the usage of trade to draw on effects 
placed in the hands of the drawee by shipment, and the consignee must pay 
the bills, if the shipment places funds m his hands. SchimmelpenniclTv, 
Bayard, 1 Pet. Rep. 264. 

12 
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if tke bill be in the bands of a third person, a bmia fide in* 
doisee, the want or failure of eonsideration for the accept- 
ance, forms in general no protection to the acceptor (s) (36). 

It is not any defence for the acceptCHr that the bill has 
not been presented for payment ; even when accepted paya- 
ble at a speeified place, unless he made it payable, in pursu- 
ance of the statute 1 & 2 Gk)a 4, c. 78, at a particular plaee» 
** and not otherwise or elsewhere" {t). And where a bill is 
made payable at a banker's, but the restrictive words re- 
quired by the statute are not used by the acceptor, he is 
responsible, although he had funds in the banker's hands 
when the bill was due, and for some weeks afterwards^ when 
tkey ftiSed, and the holder daring that period omitted to 
present the bill for payment ; for not being by law obliged 
to make such presentment, the holder cannot be deemed 
guilty of neglect or laches in so doing (u). The acceptor of 
such a bill, should, therefore, take care to ascertain that it is 
paidy if he doubt the solvency of his bankers. 

He is in no case entitled to notiee of nonpayment ; for, 
even ii the bill be specially accepted, payable at a specified 
house, and there only, the acceptor is in law the party who 
is to provide the fund for payment, and is, therefore, pre- 
sumed to be aware of the default {v). 

In general, the liability of tlie acceptor is absolute and 
wt^^idiHoM^ on his parting with or delivering back the 

(g) See per Eyre, C. J., Gollins t. 3 fisp. R. 46. 

Martin, IB. & P. 657; per Eldon, (t) Ante, 11 ; Dingwall v. Dunerter, 

C, The Bank of Ireland v, Beresford, Doug. 247. 

6 Dow, 837 ; Fentum v. Pocock, t {u) Turner v. Hayden, 4 B. & C. 

Marsh. 16, post, 896 ; Harrison «. 1. 

Courtauld, itHmpra; Smith v. Knox, (v) Id. ; ante, 37. 



(36) Montgomery Co. Bank «. Walker, 9 Serg. & ttawle, S29. Murray. 
V. Jiidahy 6 Cowen« 484. Clopper v. Union Bank, 7 Harr. k Johns. 92. 
Church ». Bartow, 9 Pick. Rep. 547. 
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iBstraiaeni {w) (37). We have observed that a hiO gmhioC 
be drmm pa,yable upon a eotUmgmey (y). The acceptor by 
a general acceptance incurs an absolute engagement to pay 
according to the tenor of the bill. But it vrill be remem- 
bered that a bill may be aceq^Ud eomdUiondlly or partiaBji ; 
and, in this case, he eubjects himself only to a qualified 
r«eponsil»lity, according to the tenor of the acceptance {z). 

The acceptor is liable to pay interest on the bill from the Aeeepcor 
time it became due ; although, (it seeme^) there were no temL 
presentment or demand *of payment (a). He is not [ *^^ ] 
chargeable with re-exchange (6) : and it seems, he is not But not 
liable for the expenses of postages or noting ; at least, he is ^^^' 
not responsible for them in the case of an inland bill, unless ftc 
there be a special count claiming them as damages (e). 

If separate actions be brought against the acceptor, drawer, pnlylidble 
and indorser, the acceptor is not strictly liable to pay the acainai 
costs of the actions against the drawer or indorser. He is ^""••M'' 
only liable to the costs of the action against himself if he 
settle such an action out of court, or defend such action until 
judgment be obtained against him {d). In these cases, nei- 

(jr) Cox V. Troy, 5 B. & At 476. (6) Napier «. Schnwder, IS East, 

(y) Jinte, 5. 42U ; Dawson v. Morgan, B. & C. 

(;r) Ji*te, 13. 620 ; Woolaley o. Crawford, IS East, 

(a) Cfaitty, B.8 ed. 664, and note 420. 

(f), 662. Semble, the jury may re- (c) Eendrick «. Lomax, 9 C. & J. 

foae to give interest if not expressly 405. 

reserved, where the delay of payment (d) Dawson «. Morgan^ 9 B. & C. 

was occasioned by the holder's de- 618 ; Stovin v. Taylor, 1 N. & M* 

fault, aeeper Bayley,J ,in Cameron v. 250 ; Roach v. Thompson, 4 C. & P. 

Smith, 2 B. & Aid. 308 ; 3 fc 4 W.4, 194 ; see Rexv. The Sheriffii of Lon- 

c. 42, 8. 28. don, 2 B. fc Al. 192. 



(37) It seems that if the drawee accept a forged bill in the hands of a bona 
fide holder, he is bound by it ; for he is presumed to know the hand- writing 
of the drawer, and by his acceptance to take this knowledge upon himself. 
Levy V. Bank of the United States, 4 Dall. 234. S. C. 1 Biun. 27* At all 
events if he pay the bill, be cannot recover the money back. Ibid. And if 
a bank once pay a forg«Mi check, or carry it to the credit of the holder, it is 
conclusive upon the bank. Ibid. 
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tber the plaintifl^ ia the action against the drawer^ nor the 
drawer^ can recover from the acceptor, the costs of the action 
againM the drawer. But if the acceptor apply to the Court, 
(or a judge,) to stay the proceedings in the action against 
him, on payment of the debt and costs in his action, the 
Court, in the exercise of its equitable discretion, will not 
grant his request ; and will leave the action against him to 
take its course, (and thus he will be subjected to further 
esrpense therein) ; unless the defendant agree to pay the costs 
Hot only of his own action but also of the actions pending 
against the drawer and indorser {e) : and this is just, for the 
litigation was occasioned by the acceptor's default. 

The acceptor is entitled, on paying the amount due on the 
bill, to have it delivered up to him as a voucher : and for 
this reason he is not, in general, liable upon a bill which has 
been lost, (not destroyed), though after it was due, and 
which cannot therefore be produced at the trial (/). 

We have seen that a bill cannot, in general, be indorsed 
tor pati only of the money due thereon, so as to subject the 
acceptor to two actions simultaneously, on the same bill (g). 
But if an indorser be compelled by the holder to pay part of 
a bill, he may, pro taniOf sue the acceptor as for money paid 
for his use ; although the holder has sued and recovered 
against the acceptor, for the residue left due upon the bill (A) ; 
and it seems, in such case, to be no objection that the ac- 
ceptor may thus be exposed to several actions. 



3. Of the Indorser of a Bill ; not being the Drawet. 
The ybrm of indorsement has been already considered (»). 

(«] Tidii, 9 ed. 541. (A) Pownal •. Ferrand, 6 B. & C. 

(/) Hansard 9. Robinfon, 7 B. & 439; East India Company «. Prince, 

C. 90 ; see Rolfe 9. Watson, 4 Bing. I Ry. & M. 407. 

S75 ; po$t, ch. VI. ({) Antt, 14. 

(S) Ante, 16. 
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*The indorser of a bill is almosl identical with the drawer, 
ih regard to his riffJits and liabilities. If he indorse the bill Accommo- 

dation in- 

entirely for the accommodation of the drawer, or a prior in- dorser en- 
dorser, of course he is entitled to indemnity from the party Jj^^^y^,**" 
whom he thus assists : but his non-receipt of value affords 
him no protection against the claim of a holder for value. 

The indotser's implied undertaking or guarantee, eviden<* 
ced by his indorsement, is, that the drawee will accept, on 
presentment for acceptance, (if the holder think fit to make 
such presentment,) and will pay the bill on presentment 
for payment : and if default be made, either in nonaccept- 
ance or nonpayment by the drawee, and due notice thereof 
be given to the indorser, he is immediately liable to the hold- 
er of the bill, without presenting it for payment to the draw- 
ef, or waiting until it becomes due (k). This strongly shows 
the situation of an indorser, and places him in fact, in the 
position of the drawer ; and it has been said, that each in- 
dorsement is, as it were, a new drawing (Z). There is an Difference 
important distinction between a* collateral guarantee on a !>ej^c«» 
separate paper, or without indorsement, that a bill, &c. shall and coliat* 
be duly paid by the parties thereto, and the act of indorsing ^J^^^ 
the instrument. The collateral guarantee is void unless it 
be in writing and signed, and be given upon a sufficient 
consideration, and such consideration appear on the 
face of the guarantee, according to the Statute of Frauds, 
29 Car. 2, c. 3 (m) (38). But the operation and effect 

(lie) Smallwood o. Vernon, Stra. (Q Id. ; Brown v. Harraden, 4 T. 

479 ; HtU V. Lewis, Salk. 133 ; Hey- R. 149. 

lyn «• Adamson, 2 Burr. 674 ; Bal- (m) Mosley v. Boothby, 3 Bing. 

lingalls V. Gloster, 3 East, 482, per 107. 
Bayley, J., Priddy v, Henbrey, I B. 



&C.8]. 



<38) Althoogh this is the English rule, and has been adopted in New York, 
Sears v. Brink, 3 Johns. Rep. SJO, Leonard v. Yredenburgh, 8 Johns. Rep; 
29, and in South Carolina, 2 Nott k, M'Cord, 372 ; yet it has been rejected in 
many of the States. See Levy v. Merrill, 4 GreenL Rep. 180, 387. Pack- 
ard V. Richardson, 17 Mass. Rep. 122. Sage v. Wilcox, 6 Conn. Rep. 8L 
So in Vimnia, Though in their Statute the word promise was used. 5 
Craneh's Rep. 151, 152. 



1 
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•f Ml mdmmmmi aro fliicli» by the eMtom ^ merchm/#, 
thai the futy sol only tfEBsfere im intereai ; but tacitly 
OBgEfM oai becoHies rcnpoagfihfci that the drawee, (or 
[er,) vill duly honor the ittBtroment according to its 
: and no coneideratioo need appear on the instrument. 

If the bill or note do not contain words rendering it nego- 
tiable, as the woid% ''or Ofder," or '' Bearer," the indorser 
k only liable to tlie party to whom he indorses, but to that 
extent he is Uabk upon his indorsement (a). 




If a biU or note be payable to bearer, or be payable to E. 
P« or order, and has been indorsed by him, in blank (o), it is 
afterwards transC rable by mere deltrtryy without indorse- 
ment. There is a distinction in regard to the liability of an 
jarf er Mr, and of a party who transfers by mere delivery, with- 
out indorsing the instrument. In the latter case, the name 
of the transferrer not being on the instrument, he can in no 
instance be sued thereon, even by the party to whom he de- 
livered it. But he may be sued for the original considera- 
tion or debt in respect of which the instrument was delivered, 
[*^ J unless it *were exprmsly agreed that the instrument should 
be taken as payment at all risks (p). 

If a bill or note be taken without indorsement, by way of sale 
or exchange for other negotiable instruments ; or by way of 
ducomU, and not as a security fox money ; the assignor does 
not tacitly engage that the instrument will be honored, and 
18 not liable, if the transfer were bona fide, without knowledge 
that the instrument was worthless (q). But if a bill sold or 

(n) See ante, 7, 8 ; Hill v, Lewis, Camidge v. Allenby, 6 B. & C. 373 ; 

1 Salk. 183 ; Hodges v. Steward, 1 Barrington v. Burton, 2 Sch. & L. 1 IS. 
Salk. 185 ; Lambert v. Oakes, Holt, {q) Bank of England v, Newman, 

117; Edie «. East India Company, Comyn's R. 67; Fenn «. Harrison, 

Burr. 1S88. 3 T. R. 759 ; Emp. Blackbume, uH 

(d) •Atfe, 14, 15. Bupra; Exp. ShatUewortfa, 3 Ves. 

(p) Owenson v, Morse, 7 T. R. 368 ; Fjrdellv. Clarke, 1 Esp. R. 447 ; 

S6; Ward «. Evans, Salk. 44S; Emly v. Lye, 15 East, 7; Honi- 

Swinyard i^ Bowes, 5 M. & Sel. blower v. Proud, S B. & AL 3S7. 
62 ; Exp. Blackbume, 10 Yes. 204; 
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discounted without indorsetnent, (urn out to be aybrgery, it Money 
seems the vendee or dtsGounter mftv recover back the monej fo^^rodbili 

back* 

£acb indorser or assignor of a bill, note, <x check, who 
has due notice of dishonor^ is liable ; i»lt hough the holder 
omit to give notice to the parties whose names are on the 
instrument before that of such indorser, or assignor, and 
thereby preclude himself from recoTtring against them^ if 
they do not receive due notice from any other party to the 
instrument («}. If the indorser receiving notice wi^ to 
retain the responsibility of the drawer, and prior indorsers, 
upon the bill, it is for Idm to give them due intimation of the 
dishonor. / 

An indorser may by his indorsement transfer his interest 
tondiHondUy or restrlctively, or in such a fcHrm as to excliAde 
all claim upcui himself individually in case of dishonor (t)» 



2. Of the general Rights^ and lAabUities of the Partiei to 

Promissory ^otes. 

1. Of the Maker. 

The form or mode of beccmiing the maker of a note has 
been considered (tt). He is the party primarily and abso* 
lutely liable. His position is identical with that of the Maker of 
acceptor of a bill (x). He is liable, without presentment to "^{® P*y- 
him for payment. But if in the body of the instrument he certain 

place, not 

(r) Jones v. Jlyde, 1 Marsh. 157 ; Heylyn v. Adamson, 2 Burr. 669 ; ^We till 

Brace r. Bruce, 1 Marsh. 165 ; Cocks Rickford v. Rid^e, 2 Campt. SStf ^Pi^ 

V. Masterman, 9 B. & C. 902 ; Bayl. Edwards v. Dick, 4 B. & AL 212. oented, 

5 Ed. 170 ; Fuller v. Smith, 1 C. & (t) Jinte^ 16. 

P. 197 ; Ry. & M. 49, S. C. (u) JIntey 21, 23. 

(a) Bromley v. Eraser, lStra.441 ; (x) Ante, 11, 39. 

(3i9) Eagle Bank v. Smith, 5 Conn. Rep. 71. 
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make it payable at a particular place, he is not liable, until 
it has been there presented for payment and dishonored. 
But where the words *^ payable at, &C.'' are merely in the 
margin, or at the foot of the instrument, and not embodied in 
its terms, then no presentment is necessary as regards 
him (y) (40). In no case is he entitled to notice of nonpay- 
ment (z). 

[ *44 ] *The observations we have made in regard to the general 
liability of the acceptor of a bill (a), equally apply to the 
maker of a note. 



3. Of the Payee and Indorsees of a Promissory Jfote, 

Want of These parties stand, in law, in situations equiTalent to 
^i^^^'nodi- ^b^^^ ^f ^b® drawer and indorsees of a bill. If there be no 
fence to consideration iwhatever for the note between the maker and 
holder. payee, or between the payee and his indorsee, the note, as 
between those parties respectively, is inoperative ; but col- 
lateral parties, bona fide holders^ are not in general affected 
by the want of consideration between the defendant and a 
prior party. 

When the payee, or other indorser, indorses the note, his 
liabilities are precisely those of the drawer of a bill. The 
payee, and subsequent indorsers, impliedly guarantee the 
due payment of the note by the maker on presentment, when 
it arrives at maturity, according to its tenor. But due 
presentment of the note to the maker for payment, and notice 
of his default ; are indispensable to fix the payee, and other 
indorsers. They are then separately liable; and the in- 

« 

(y) See Heylin v. Adamson, S («) Peane v. Pemberthy, 3 Camp. 
Burr. 676. 261. 

(a) .Ante, 39. 

(40) But see the American cases collected in note 18, page 8. 
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doners may be sued without {xesenting the note to the 
payee for payment. 



3. Cf the geturai lUghU, and LiaWirtrt tf the Pmrtki Is 

Cheeks on Bankers. 

1. The Drawer. 

The form and nature of a check, have been aheady no- 
ticed {b). 

The customer of a banker, who has money in the banker's 
hand^, is entitled to draw a check upon him for the amount ; 
and the banker is bound to pay such check ; and if he do 
hot, he is liable to a special action upon the case for the 
neglect or refusal ; although no actual or special damage 
may have resulted therefrom (c). 

A check is payable upon demand or presentment. It is 
not, ' therefore, ever presented for acceptance, or accepted 
It is transferrable by delivery, being payable to bearer. 

When the drawer has indorsed or delivered the check to a LUbiUty 
third person for value, he is placed, in substance, in the ^<^^^* 
position of the drawer of a bill, or indorser of a note. He 
tacitly engages that the bankers on whom the draft is 
drawn, will honor it when duly presented for payment. This 
presentment for payment we shall hereafter remark upon. 
It is indispensable to fix the drawer of the check with lia- Not emi* 
bility ; and he is also entitled to due notice of dishonor, li^e "^ 



unless the draft were drawn without consideration or value, ?^ *^^ 

' inbaadiof 



drawer* 



(») JinUf 24. (e) Maizetli v. Williams, 1 B. fc 

Ad. 415, . 

13 
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or any reasonable expectation that the bankers would have 
assets, of the drawer in hand (41). 

[ *46 ] *2. Of the Drawees of a Check. 

We have just remarked that the bankers are bound to 
honor a draft drawn upon them by a customer who has suf- 
ficient funds in their hands. 

The remedy of a banker who has paid a check drawn on 
him without consideration, and for the accommodation of the 
drawee, is an action of assumpsit, or debt, for money lent 
by the banker to the drawee, if the latter received the mon« 
ey ; or for money paid by the banker for the use and on the 
account of the drawer, if the money were paid to a third 
person, to whom the check had been transferred. 

Banker A banker who pays a forged check, is in general the party 

forgwl who has to sustain the loss, though the forgery were so well 
beam Um ^^^^^^^^ ^^at it was not discoverable on ordinary inspection. 
Um, The customer whose signature is forged, having given no 

authority, is not the party to bear the loss (d). Bo, if a ban- 
ker, under circumstances which should have excited his sus- 
picion, pay a check which was drawn by a customer, but 
afterwards torn up, or cancelled by biro, and not meant to 

(d) Hall V. Fuller, 5 B. & C. 750. paid to the holder of the forged in- 

When otherwise, the customer having strument, Price v» Neale, 3 Burr, 

carelesaly drawn the draft, so that 1355; Smith v. Mercer, 6 Taunt. 76 ; 

alteration was easy, &c., Young v, Wilkinson t>. Johnson, 3 R &C. 437; 

Orote, 12 Moore, 484. When the Cocks r. Masterman, 9 B. & C. 803. 
banker may recover back the amount 

(41) A party who draws a check on a Bank without funds in the Bank to 
meet it, is not entitled to notice of nonpayment nor is he discharged by the 
holder's not presenting it in due time. Eichelberger v. Finley, 8 Har. & 
Johns. 381. Franklin & Smith v. Vanderpool, 1 Hall's N. Y. Rep. 78. The 
consideration of a check may be inquired into in the hands of the original 
parties. Elting v, Brinkerhoff, 2 Hall's New York Rep, 459. 
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be used, he cannot claim credit for the amount against the 
customer (e). 



3. Of the Indorser or Transferrer of a Check. 

It is not usual to indorse a check, that is, to transfer it by 
written indorsement. It is commonly transferred by mere 
delivery, either by the drawer, or by subsequent parties, it 
being payable to bear.er. 

The drawer of a check, we have seen, is liable thereon to 
the holder on its dishonor, although he may have passed it 
by mere delivery, without written indorsement. But a per- 
son who, not being the drawer, receives a check, and assigns 
it by mere delivery without indorsement, and whose name is 
not therefore upon the instrument, cannot be sued thereoD» 
upon its dishonor. 

But such person is, upon the nonpayment of the draft, Ob^k mc 
responsible to the creditor to whom he delivered it, for the nnieM ro- 
original debt on account of which it was received ; unless it ^^ ^ 
was expressly agreed that the draft should be taken as pay* 
ment, whether honored or not (/). But the action must be 
grounded upon the debt or consideration for the transfer of 
the check, not upon the instrument. And the creditor can- 
not maintain the action, if it appear that the check were 
given, without showing due presentment of the check to the 
bankers for payment ; and, it seems, notice to the debtor who 
transferred it, though without indorsement, of its dishonor. 

(e) Scholey o. Ramsbottom, 2 verie, 2 Show. 296 ; Ward o. ETaii% 
Camp. 485. Lord Rajrm. 930 ; Dent v. Duno, 3. 

(/) Jtnte, 42, 43 ; Vernon v, Bou- Camp. 296. 



(46) 



CHAPTER III. 

OF THE PRESENTMENT OP BILLS OP 

EXCHANGE, «tc. 



1. Of BUls for Acceptance. 
U. QfBUh, JSTotes, and Checks far PaymaU. 



L OF PRESENTMENT OP BILLS FOR ACCEPTANCE. 

Wb hftve already observed, that in general it forms no part 
of the implied contract between the parties to a bill of ex- 
ohaage, that it should be presented to the drawer for aceepU 
ones. The holder may retain it in his possession, until it 
iMcemes due according to its tenor, without endeavoring to 
procure the additional security of the drawee. The drawer 
and indorsers tacitly engage that the drawee will pay when 
the bill arrives at maturity, and no condition is annexed that 
a prior attempt to obtain his acceptance shall be made (a) ; 
although it is obviously the interest of the holder, and in 
many eases of the drawer, that'presentment for acceptance 
should take place. 

This rule has, of necessity, no application to the case of 
bills payable at a limited time after sight, that is, after pre- 

(a) JhnUy 39. 
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sentment : such bills must be presented for acceptance, in W' 
der to ascertain the day far payment. 

If a bill be presented, (though unnecessarily), for accept* Notice 
ance, care should be taken that the presentment be conducted ^Jj ^ 
with regularity, in regard to time ; and the person to whom, SmMBot 
and the place at which it is made. If the drawee neglect or "**^**^ 
refuse to accept the bill, the holder must act thereon, by 
giving immediate notice of the dishonor or nonacceptance to 
the prior parties, in order to fix them (42), 

No particular period has been fixed by our law for the BiU paya- 
presentment of bills payable after sight. The rule merely is, ^^^^ y^ 
that there must not be any wvreasonable delay ; and, in as* pre«ent«d. 
certaining this, (which is, it seems, a mixed question of foci 
and law,) regard must be had to the nature and character of 
the bill, (whether inland or foreign, &c.), the usage in simi- 
lar cases, and the situation and interests of the drawer and 
the holder ; not of one only, but of both oi them (5) (43). 

(6) Mellisht^.Rawdon 9Bing.46. foreign bills. The cases of Fry n. 

Tlus and the cases of Muilman ». Hill, 7 Taunt. 397 • Slmte • D«iL. 

D'^ino, 2 H. Bla. 569, and Goupy M. & MaL 1 33 \T^!^a I w*^ 

r. harden, 7 Taunt. 159, related^t^ bills. See li''6omt 451.^ ""^ 

^ 

i'^^ Bank of Washington v. Triplett, 1 Peters' U. S. Rep. 86. 
J^^.^h"/'"''''"! "■'" "^^ ''" ''°''» "" '» 'he time wK bai must be 

strong, 3 Johnfc Ca's. 6. Co£^y .!wa^n Idm^ ?„ ^"^ t ^ 

The holder of check must present it at the bank before he can charge th. 
the dniwer. Cmger v. Armstrong, ut supra. ^ "" 

A Wll of exchange payable in a giren number of davs after M>«« «— j ^ 
be present«Ml for acceptance before die dayTf plZent 8% nJwf?-""* 
ton V. Triplett. 1 Peters, 25. Townsley V sSl 8 Pete^ m R^«; 

srr^'tis.r^riS.^t'i^""-'"-^^^ ^^ 

18^8. ^^able'^f^Sfrdfys'SZ^ ^Itt"^'"'^ December Wtb. 
New-^ork, to Richmon<rin'"^gSi? t^^tti^^i T^dl^ ^ Jj 
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In the case of bflb payable at a fixed time after date, the 
holder clearly may present for acceptance at the last moment 
before the bill becomes due, and act upon such dishonor 
without presentment for payment (c). 

[*47] 

FrcMiit* ^Presentment for acceptance should be made during the 

made in Well known and usual hours of business of persons carrying 
^^JJJI^ on the same trade or business as that exercised by the 
drawee, &c« : if at a London banker's before five o'clock in 
the afternoon (<Q, because, in London, bankers shut up at 
five o'clock ; if to a private merchant or tradesman, at any 
time before business commonly closes ; — at eight in the 
evening will do (e). But it is not material at what hour 
presentment is made, if the party to whom the bill ought to 
be presented, happen to be met with, and expressly dbhonor 
the instrument at once (/). 

preMoUML '^ ™"®^ appear, if the presentment for acceptance were 
not personal, thai it was to a clerk, or person, at the draw- 
ee's residence or place of business, having the drawee's 
authority to refuse acceptance. A presentment at a tan- 
yard of the drawee, by a witness who was not acquainted 
with his person, and who could only swear that he there 
met with an individual who on presentment refused accep* 
tance, without admitting he was the drawee, was deessed 
insufficient (g). 

^J2 to ^^^ ^^^ ^ presented for acceptance, and acceptance be 
timeto ex- at once declined by the drawee or his authorised agent^ the 

amine a^ 

^^^^^^ (c) 1 Pardcss. 383. In such case (c) Wilkins v. Jadia, 8 a & Ad. 

of course the declaration must be for 188. 

nonacceptance. (/) Garrett v. Woodcock, 1 Stark, 

(d) Parker v. Gordon, 7 East, 385 ; R. 475 ; Henry v. Lee, S Chitty, R. 
Elford ». Teed, 1 M. & Sel. 28. 1«4. „ « .^. 

(g) Cheek v. Roper, 5 Esp. R. 175. 

consequence (^ the ill health of the bearer, the bill was not presented for ao* 
ceptance until the 10th of January, 1883. When acceptance was refused the 
drawer had due notice of non-acceptance and non-payment ; it was held, un- 
der the circumstances, that the delay of presentment was not unreasonable. 
Aymar v. Beers, 7 Oowen, 705. See Fernandez v, Lewis, 1 M'Cord, 388. 
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instrutneDt need not be left with the drawee ; but if he be 
absent, or give no decisive answer, or require time for delib- 
eration, it seems the dishonor would . not be complete, un- 
less the holder left the bill for a convenient or reasonable 
time, {sembk 24 hours, or until the next day,) to enable the 
drawee to examine his accounts with the drawer, &c. and 
arrive at a decision whether or not he will accept the 
biU (h). 

The neglect to present a bill for acceptance in due time 
and in a proper manner, (when necessary), will discharge 
the drawer and indorsers from liability on the bill, and for 
the debt for which it is given : but they may waive the con- 
sequence of laches by a subsequent promise, &c. (t). 



IL OF THE PRESENTMENT OF BILLS, NOTES, AND CHECKS 

FOR PAYMENT. 

The presentment of a bill of exchange for acceptance by 
the drawee, is not, we have seen, essential, except in the 
case of a bill payable a certain time after right (k) : but the 
presentment of bills, notes, and checks for paymenty is a cofi' 
ditum precedenif as regards the respective parties thereto, 
whe, not being primarily liable, are, in effect, in the na- 
ture of sureties that the parties pmuiri/y responsible will duly 
honor the instrument. The presentment for payment is 
therefore *nccessary, in order that it may be ascertained r « ^g -i 
whether the instrument will be paid according to its tenor ; 
and if not, that the parties collaterally liable may be enabled 
to resort to their remedies against the defaulter. We have 
observed that one of the peculiarities of these instruments is 
the strictness, and scrupulouspunctuality required in making 

(h) Com. Dig. Merchant, F. 6; ingmUee,- see, therefore, next chap- 

Bellasis V. Hester, Ld. Raym. 381; ter. 

Ingram v. Forster, 2 Smith, R. 242. (k) AnlCy 46. 

(t) As in the case of laches in giv- 



49 mSSENTMBNT OF BILLS, SlC. 

the preoentment ({). But the indorsers of a bill, or check, 
or note, are liable, although no preseotment hag been made 
to the drawer of the bill or check, or indorser of the note 
(m) (44). 

(I) Jba%^ SS. (m) Ante, 42, 44. 



(44) The drawer of a bill, and the indoreer of a note, are responsible only 
after a defoult of the acceptor or maker ; and the holder must first demand 
payment of him, or use due diligence to demand it before he can resort to the 
drawer or indoreer. Munroe v. Easton, 8 John. Cas. 75. Berry v. Robinson, 
9 Jahn.Rep. J8I. Griffin o. Qo% 18 John. Rep. 483. May o. Coffin, 4 
Maes. Rep^ 341. Aubin o. Lazarus, 8 M'Cord, 134. Butler v. Denham, 
Id. 950. And if an indoner of a bill on its becoming due pay the amount to 
the indorsee, the latter never having demanded pa3rment of the acceptor, he 
caanoit reeover the amount from the drawer. Munroe o. Easton, 8 John. Caa 
75. It is no excuse for not demanding payment of the drawee, that the draw- 
er has no funds in the hands of the drawee. Cruger v. Armstrong, 3 John. 
Cas. 5. Notice to an indorser prior to a demand upon the acceptor of a biU, 
or maker of a note, is a mere nullity. Jackson v. Richards, 2 Gaines' Re^ 
943. Griffin V. Goff. And in respect to the necessity of a demand, there is 
no difference whether the note or bill be indorsed before, or after, it became 
due. Berry ». Robinson. Course & M'Farlane v, Shackleford, 2 Nott & 
M'Cord, 883. Poole o. Tolleson, 1 M*Cord, 199. Stockman v. Riley, 8 
M'Cord, 398. 

But the want of a demand will be excused when the acceptor has absconded, 
or cannot be found. Putnam v, Sullivan, 4 Mass. Rep. 45. Widgery v. 
Monroe, 6 Mass. Rep. 449. Stewart r. Eden, 8 Caines* Rep. 181. And such 
fret may be given in evidence under the common averment that the note was 
duly presented, and refused payment. Stewart v. Eden, 8 Caines* Rep. 121. 
Saunderson «. Judge, 8 H. Bl. 510. coAfr«. Blakely v. Grant, 6 Mass. Rep. 
386. But an averment in sucli case that the holder had used due diligence, but 
oould not find the acceptor, would seem to be more correct. Blakely v. Grant 

Note. If a notary go to the maker's house to demand payment, and find it 
shut up, and that he is out of town, this is a sufficient demand. Ogden v. 
Cowley, 8 John. Rep. 870. Analogous to this is the decision in the case of 
WiUiams «. Bank of the U. S., 8 Peters, 100. See Galpin v. Hard, 3 M'Cord, 
394. 

Not only must a demand be made upon the drawee, but it must be made 
within a reasonable time, otherwise the drawer will be discharged, especially 
if prejudiced by the neglect. Therefore where a creditor received an order 
from his debtor on a th^d person, on the 9th of December, which the drawee 
agreed to pay in ten or fifteen days, and the order was not presented until the 
March following, or afterwards, when the drawee had become insolvent, and 
the drawer was held discharged. Brower v, Jones, 3 John. Rep. 830 ; and 
see Cruger v. Armstrong, 3 John. Cas. 5. and Conroy v. Warren, 3 John. Cas. 
859. Stothart o. Lewis, Overt Rep. 815. If at the time of the note's falling 
due, the holder is at a place distant from the place of abode of the maker, a 
reasonable time will be allowed to make the demand. Thus, where at the 
maturity of the bill, the holder was at 200 miles distance from the maker's 
nlaoe of abode, a demand six days after was held to be within reasonable time; 
but a demand thirty days after was held unreasonable. Freeman v, Boyn- 
ton, 7 Mass. Rep. 483. 

In order to make a demand good, it is necessary that the party making it 
should have a written or verbal authority from the holder \ and should have 
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Upon the ground that they are sweties only, the drawer Indoner 
i and indorsers of a bill or check, and the indorsere of a note, surety?* 

are entitled, as sureties, to claim the strict observance of the 
I ceremony of presentment to the acceptor, drawee, or maker. 

As prkidpidSf or parties primarily liable, the accej^or of a 
bill, (unless he be so supra protest (n),) and maker of«a note, 
are responsible without presentment (o). They seem in no 
case entitled to a rigorous compliance with the rule, for they 
are not within the reason on which it is founded ; but tbey 
may, as we have seen (p), make the bill or note payable at a 
particular place, and thereby so far limit their liabiUty, that 
they cannot be sued until a presentment for payncM^ut, nt 
•Oftie time or other, has been made at the specified place. 

And persons who are net parties to the instrument, but are 
responsible if it be not paid, as having guaranteed the pay- 
ment, or delivered it without indorsement, on account of a 
debt, are not, it seems, by the custom of merchants^ entitled 
to the strict observance of the rule as to presentment. As to 
such persons, a formal presentment may be excused, by show- 
ing that the acceptor became insolvent before the bill became 
due ; that it would not have been paid if pre^nted ; that 
the defendants were aware of the fact, and that no injury 
I* resulted from the omission (q) ; or, it seems, by showing 

facts which negative that the instrument has been satisfied, 
and explain that it is in the hands of the creditor (r) : and 
if the payee and drawer give a bond to the holder, condition- 
ed to pay the bill, in a month, ** if the acceptor did not," it 

(n) Williams v, Germaine, 7 B. & (q) Holbrow v, Wilkins, 1 B. &C. 

C. 468 ; see Mitchell r. Baring, 10 B. 10 ; Van Wort v, WooUey, 3 B. & C. 

& C. 4 ; 2 & 3 W. 4. c 98, post, 439. 

(o) Jinte, 40, 43. (r) Murray w. King, 5 B, & Al. 166. 

(^) JirUe, 14, 22. 



with him the not* itself, for the debtor has a right, upon pajrment, to receive 
and eancel it. Freeman v. Boynton. 

If the maker of a note be alive at the time of its falling due, his insolvency 
does not absolve the holder from showing that he has used due diligence to 
obtain tiie amount due. Clair v, Barr, 2 Marsh, 256. 

H 
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is no plea to an action an the band that the bill was not duly 
presented for payment («). 

There is no occasion to present a bill for payment, where a 
right of action has already accrued upon the bill by a regular 
'presentment for aeeepUxnce, a refusal or neglect to accept, and 
due notice thereof (0* 

*The deotikof the drawee or acceptor of a bill, or maker of 
a note, does not altogether dispense with the necessity for 
presentment. If no representative has been appointed, a 
presentment at the house where the deceased resided at the 
time of his death, would suffice. If a representative has 
been appointed, presentment should be made to him person- 
ally, or at his abode (ti) ; but if the bill be payable at a par- 
ticular place, presentment there appears to be sufficient, al- 
though the drawee or acceptor be dead {x). 



Oriiuol« 
venti or 
abecond- 
ing* 



Nor will the known insolvency, bankruptcy, or abscond- 
ing (y) (45) of the drawee, or maker, render presentment un- 
necessary. In these instances, if the instrument be made 
payable at a particular place, presentment may be made 
there ; or it may be made to the party personally at any 



(«) It is reported to have been de- 
cided (in an action for goods sold) 
that if the buyer of the goods deliver 
to the seller, for the price, the note of 
a third person, without indorsing it, 
presentment for payment to the latter 
need not be proved, the note being 
produced by the plaintiff at the trial ; 
Goodwin v. Coates, 1 M. & Rob. 221. 

(0 Chitty, B. 8 ed. 372, cites Price 
«. Dardell, S. M. G. London, 11 Dec. 
1794, cor. Ld. Kenyon ; De la Torre 



V. Barclay, 1 Stark. R. 7 ; Foster v. 
Jurdison, 16 East, 105; Hicklingv. 
Hardey, 7 Taunt. 312. 

(tt) See Mar. 134; MoUoy, bk. 2, 
c 10, s. 34. 

(x) Philpot V. Briant, 3 C. & P. 
244. 

(y) Esdaile v Sowerby, 11 East, 
117 ; Russelr. Langstaff, Dougl. 515 ; 
Bowes V, Howe, 5 Taunt. 30, revers- 
ing judgment of K. B., 16 East, 112 ; 
Camidge r. Allenby, 6 B. & C. 373. 



(45) In Widgery «. Munroe, 6 Mass. Rep. 449, it was held that where the 
maker of a note had bccoqae insolvent, and had left the country before it be- 
came ducj it excused the plaintiff from making demand of payment. See 
also Putnam v, Sullivan, 4 Mass. Rep. 46. and Rugeley v, Davidson, 2 S* 
Car. Rep. 33. 
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place; or at his residence, as expressed upon the bill (2). 
Where the drawee or maker has merely removed^ the pre- 
sentment should be at his new abode, if known ; if not, the 
instrument will be considered dishonored, if due inquiry or 
search be ineffectually made in the neighborhood after the 
party, with a view to presentment (a). But, in the instances 
of insolvency, or bankruptcy, or of the notorious abseandmg of 
the drawee, inquiry after Uim is not perhaps necessary ; and 
mere presentment at the place designated as his residence, 
on the face of theinstrament, is, it seems, deemed sufficient. 

The principle is, that nonpresentment is not excused by 
showing that the defendant must have anticipated the strong 
probability that the instrument would be dishonored. On 
this ground, proof that the drawer^ (the defendant,) told the 
holder (the plaintiff) the day the bill became due, " that he 
(the defendant) hoped it would be paid ; that he would see 
what he could do, and would endeavor to provide effects, 
and would see him again," does not dispense with evidence 
of presentment (6). It is reported to have been decided that 
a bill must be presented for payment, even as regards the 
drawer, although he gave orders to the drawee not to pay the 
bill if presented, and such orders were communicated to the 
holder (c) ; but the correctness of this decision seems to be 
doubtful, for by giving such orders the defendant may be 
considered to have occasioned the dishonor. 

The rule is extremely strict in regard to the time when the 
presentment for payment must be made, and in this respect 
we may observe that it exceeds in rigor the general doctrine 
that application must be *made to the principal before a claim [ *60 ] 
can effectually be made against the surety (d). 

(z) Jinon. Lord Raym. 743. (») Prideaux v. ColUer, 2 Stark. R. 

(a) Hine v. AUely, 1 N.&M. 433 ; 57. «, p ivr p 

see Collins t>. Butler, Stra. 1087; (c) Hill ©. Heap, Dow. & R. N. P. 

Batcman v. Joseph, 13 East, 433. ^v^' , «« ^q 

(d) See ante, 33, 48. 
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Mutt be The mle i% that in order to charge the parties collaterally 
gj^^ fiable <m the bill, check, or note, (as the drawer or indoreers 
neat on of the first two instruments, and the payee and indorsers of 
dfty. the note), presentment for payment must be mode on the ex- 

mi dm/ the instrument, according to its tenor, becomes due, 
if payable at a fixed time ; (a day before or a day after wiD 
not suffice) ; and mthin a reasmuAk lime, in case the instru- 
ment be payable upon demand (46). 

If the instrument be dated the V7th of J^ngtitl, payable ia 
this country, two mtmtha after date (e), it will be due, and 
should €<NMequently be presented for payment, on the SOth 
^ Oetoier. 

Day of It will therefore be observed, 1st, that the day of the daU ie 

2^^' iMtkdtd or not reckoned (/) ; 2dly, that the months are co- 
Itmltfr, not lunar months {g) ; Sdly, that there are allowed 
(Atm dayf grau after the 27th October, when the two ca* 
lendar months expire ; and 4thly, that the Mtd day of grace 
IB the day on which the payment is to be made (A). 

If a bill <Nr note be payable twenty-one or other number aS 
dmg$% or so many months, after sights a presentment to the 
drawer of the bill or maker of the note, is obviously i^eces- 
sary to fix the day of payment. The twenty^ne days (&c.) 
will be calculated from the day when such fresmUment was 
complete, not reckoning that day (i) ; a?, if presented on the 
2d of September, the twenty-one days will expire on the 

(e) If no date, then from the time Time, 

of dravnngy see onU, 4. (h) Wiffen «. Roberts, 1 Esp. R. 

(y)6eawea, pL 253; Belhisis v. 261, posi, 536. The three days' gra«c 

Hester, Ld. Raym. 280; Leftly v. are now claimable as a matter of ri^iU. 

Blills, 4 T. R. 170. Poth. pi. 187 ; see Brown o. Harra^ 

(g) Beawes, pL 253; Cockell ». den, 4 T. R. 151. 

Qray, 3 B. & B. 187. In general, in (i) See Campbell v. French, 6 T. 

law, numths are construed to mean R. 212 ; Sturdy v. Henderson, 4 B. 

liuiar m<mths ; Chitty's statutes, title & Aid. 512. 



(46) Leavitt v, Simes, 3 N. IJamp. Rep. 14. 
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28d September ; attd, adding tlie three days' grace, the mon* 
ey will be payable on the 26th September. 

The three days of grace are allowed on bills, &c. payable D«y» of 
in this country, whether payable after date or after sight (k) ; 
or after (kmand ; or even, it seems, when payable att (not 
o/Wr), sight (/) ; or on a day expressly named on the face of 
the instrument (m) ; but not when made payaUe m dammi 
(») (47). 

*In Wales, Scotland (o), Ireland, and America (p), as well t ^^ J 
as in England, the number of days of grace are three. la 
France none are allowed (9). The number varies in difler* 
ent countries (r) (48). 

In this country, and many others, if the third or last day J^lj^of'^ 
of grace be a Sunday, or a Christmas-day, or Good Tri- gra«e Sun- 
day (s) (49), or a public fast or day of thanksgiving ap» ^^' 

(k) Bellasis v. Hester, and Leftley (m) Brown v. Harraden, 4 T, R. 

1». Mills, vhi 9upra ; see Coleman t« 148. 

Bayer, 1 Bam. 303. (n) Moyser v. YiDiitaker, 9 B. & 

(I) Dehers v. Harriot, 1 Show. C. 409; Sutton v. Toomer, 7 B. & C. 

1S4$ Coleman «. Sayer, Jaatonv. 416. 

Thomas ; BayL 5 ed. 245, n. 55, id. (•) Ferguson v. Dougla«^ 1 Bro. P. 

98, n. «2 ; Rose, 164 ; Chitty, B. 8 C. 276. 

ed. 409, 410; 1 Selw. N. P. tit. Bills, (p) Bayl. 151, American ed. 

8 ed. 352, The weight of authority (q) Code N. livre 1, tit. 8, seet. 5, 

is, as obserred by Mr. Selwyn, to the pi. 135. 

abore effect. The words '* at sight" (r) See Table Rosc«e, 163 ; Chit- 
seem, however, to import an intention ty, B. 8 ed. 407, 408. 
that the instrument was to be paid on (s) 39& 40 G«o. 3, c4S, s.1. 
demand. But the custom or usage is 
die leading criterion in these cases. 

(47) And where no time ia mentioned, they are payable on demand and are 
not entitled to grace. Crammer v. Harrison, 2 M'Coi^'s Rep. 246. Sommeiw 
▼ille V. Williams, Stewart's Alab. Rep. 484. But where a bill payable eo 
many days after sight is accepted, and the three days' grace are included, the 
demand is to be made on the day specified in the acceptance. Kenner v. 
Creditors, 20 Martin's Louis. Rep. 36. 1 Miller Louis. Rep. 280. 

(48) So where there is a custom to make demand and give notice on the 
fourth day, the custom forms a part of the contract and the parties are bound 
by it. Renner v. Bank of Columbia, 9 Wheat. Rep. .581. Mills v. Bank U. 
States, 11 Wheat. Rep. 431. Bank of Wash. v. Triplett, 1 Pet. U. S. Rep. 
25. Bank of Columbia v. Pitzhugh, 1 Har. & Gill, 239, 

(49) Or a great holiday, as 4th of July. 3 Kent^iComm. 2 ed. 102. 
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poioted by royal proclamatkm (()» the bill or fioCe falb due, 
and 10 to be presented, on the day preceding, being the 
■econd day of grace. 

If in payment of a debt, &c. a bill of exchange drawn on 
a third person, and payable at a fixed time, be indorsed and 
sent by the debtor to bis creditor, so near the day of pay* 
iMot, that, in reference to the distance from the drawee's 
abode, it is not possibk to present the instrument on the day 
it is payable, the bill, as between these parties, shall be con- 
sidered payable on demand or at sight ; and presentment 
within a reasonable time from the period the bill is received 
will suffice as against the debtor. 

In Anderton v. Beck («}, it appeared that the plaintiff in 
Yorkshire on the 16th of December received a bill payable 
in London, which became due on the S8th, and kept it m 
Mt oiMi hamdi until the 29th, (thus losing two posts), when 
be sent it by the post to his bankers at Lincoln, who duly 
forwarded it to their London bankers for presentment, and 
the bill was dishonored ; and it was held, that the plaintiff 
had been guilty of laches, and had discharged the defendant ; 
although the London bankers had presented -the bill on the 
day they received it. 

Foreign bills are often drawn at one, two, or more ^' f^an- 
cet" — after date, that is, at certain times which it is the 
Miage of the countries between-which bills are drawn, to fix 
for payment thereof (x). Thus, the usance between London 
and Paris is one calendar month. If a bill dated 2d Jan- 
uary be drawn at London on Paris " at one usance after 

(Q 7&8 Qeo. 4,c.l5. ing them. Henderson v, Appleton, 

(if) 16 East, 848. It seems that if Chit. Bills, 8th ed. 388, note (a) ; see 

oountry bank notes be taken, and the Camidge v, AUenby, 6 B. & C- 383. 

bankers fail before the time for pre- 1 C. & M. 637. 

•entment has arrived, the transferree (x) Poth. pL 5 ; see Table Chit. 

may, before it has elapsed, return the Bills, 8th ed« 405, 406. 

notes to the assignor without present- 
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date," the usance will expire the 2d January ; — and, ailo«r» 
ing, (as is necessary,) three days' grace, the bill wiH be due 
5th January. 

In regard to bills, notes, and checks, payable on demand^ 
no other rule can be laid down, than that they must bo 
presented mthm a reaaofuible tme after they are issued or 
received. 

What shall be deemed a reasonable time, must necessarily Rmwba- 
often be, under particular circunaetances, a matter of doubt. 
Regard must *then be had to the relatiTe distances the [ *52 ] 
bolder, and the party who is to pay, are from each other— 
the course of the post, or other mode of communication, &c. : 
and these are faets which the jury have to aKertaio — sub* 
ject however to the direction of the judge as to the reason* 
ableness of the time, upon any given stale of facts. The 
reasonableness of the time of presentment for payment, 
seems therefore to be in general, or at least in such particu* 
lar cases, a mixed question of law and &ct (y). 

But so much inconvenience has resulted from the uneer* 
tainty of the findings of juries upon the question of reasoo^i* 
ble time, that in certain given instances of common occur* 
rence, the Courts have decided the pdnt, and will not allow 
juries to depart from the rule prescribed. 

Thus, it is settled that MZb, notes^ and checks^ payable on 
demand, need not be presented on the day they were 
issued or received, but may be presented on the following 
day, — although taken and held in the city or place where 
they are to be presented (z). And although the instrument 

iy) See atUe, 46 ^ ChlL Bills, 8th Robson v. Bennett, 2 Taunt. 338: 

ed. 418. WilUams v. Smith, 2 B. & AL 496 ; 

(z) Darbyshire v. Parker, 6 East, Boddiogton o. Schlencker, 1 Key. h 

4 ; Appleton v. Sweetapple, 3 Dougl. M. 540. 
137; Mcdcalf o. Hall, 3 Dojxgl. 113; 
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be received and held at a dtttonl place, it is not necessary 
for the holder even to forward it, by the post or otherwise, 
on the day he received it : he has until the next day UyfoT" 
ward the instrument to his correspondent or banker, to get 
it presented ; and such correspondent or banker is not bound 
to present the instrunient until the day succeeding that on 
which he received it (a). 

In the case of a check with a banker's name written 
aeroMi tl, the drawer is liable, although no presentment take 
place until tbe day after the check was given, and the 
bankers of the holders neglect to send it to the clearing- 
house on the day it was received (fc). 

Bill jMf- Instead of presenting a negotiable bill (c), or note, or 

jjj^^^ check, (due m demand)^ for payment, the holder may, vnihin 

in eireokr « reasonable time after he has received it, that is, within the 
tioiii 

lime allowed for presentment, put the instrument into drett^ 

Uttion. The transferree has the same privilege ; — and the 

prior parties will not be discharged, if the last indorsee or 

assignee make a due presentment (d). But the drawer, and 

earUer indorsers, might be discharged, if the instrument were 

[ 03* ] *kept in circulation through successive parties, for a period 

which, in reference to the nature of the instrument, and the 

course of business in similar cases, can be deemed unreas&na^ 

ble (€). 

(•) Rickford v« Ridge, 8 Campb. 133 ; Bay I. 5th ed. 236. 

j537 ; Williams v. Smith, S B. & Al, (6) Boddingtonr. Schlencker, 1 N. 

496 ; James v. Holditeh, 8 D. & R. & M. 540 ; cited ante, 27. 

40. Instances qf lachesy Beeching v. (c) See Chamberlyn v. Delarive, 2 

Gower, Holt, N. P. R. 3 1 5 ; Camidge Wils. 353. 

V. AUenby, 6B. &C.373; Anderton (d) See Bayl. 5th ed. 232,234; 
r. Beck, 16 E^t, 248. Country bank- Boehm v. Stirhng, 7 T. R. 425 ; Ca- 
en* iMle« transferred by another coun- midge v. AUenby, 6 B. & O. 373. At 
try banker, need not, it seems, as to keeping in circulation, without pre- 
against the latter, be presented or for- sentment for acceptance, a bill paya< 
warded for presentment eren on the ble after sight ; see ante, 46. 
day after they were received ; but in (e) See Shute v, Robins, M. & 
regard to the nature of the instrument, Mai. 133, post, 1368, cited, ante, 52, 
&C. may be retained for a reasonable note (a). A c^ecfc, for instance, is ev- 
time. See Shute v. Robins, M. & M. idently not an instrument, (as is a 
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The presentment must always be during the usual hoiurs Pftmatr 
of business of that kind, (as in the case of a presentment ™?^ """^ 
for acceptance (/), ) whether the bill be payable on a fixed neMhoan. 
day or upon demand, &c. If the party to whom present- 
ment is to be made be not in business, probably a present- 
ment j^t any reasonable hour of the day, not devoted to rest, 
though not an hour of business, amongst men of business, 
would be considered sufficient. And a presentment at any 
hour will suffice, in any case, if the party who is to pay, ex« 
pressly remain to give an answer, and be met with and re- 
fuse payment (g). 

Lex non cogit ad impossibilia {h) . If a bill cannot be pre-, Accident 
sented in the regular time fiom some inevitable acddent^ not cum pr*- 
involving the holder in any blame ; as detention of the biU »«otoi«it 
by adverse winds — the occupation of the country in which 
the bill is drawn by an enemy — ^rendering a presentment in 
due time impossible, the rule shall be relaxed in favor of the 
bolder, and the delay in effecting the presentment will be 
excused (t). Still the earliest possible presentment must be 
made when the impediment has ceased (50). 

The accidental and temporary loss of the instrument by Lobs does 

the holder, or its being stolen from him, will also excuse a ^^ «fw» 

preeentp 

delojf in presenting it for acceptance or payment (k). In menu ^ 

country banker's note,) intended by East, 385 ; Elford o. Teed, 1 M. & 

the drawer to be circulated freely, and Selw. 28. 

kept long outstanding. Less time (g) *4n/«, 47 ; Garnctt ». Woodcock, 

would therefore be allowed as against 6 M. & Sel. 44. 

the drawer for keeping a ckeck long (A) 1 Inst. 92, a. ; Noy's Max. 30. 

outstanding, even though it were cir- (i) Molloy, pi. 27 ; Pothier, pi. 144 ; 

culated through many different hands, Patience v. Townley, 2 Smith's Rep. 

and neither of the holders pro tern, 224. 

kept it improperly locked up. (k) See id, ; Chit. Bills, 8th ed. 

(/) •flnl«, 47 ; Parker r. Gordon, 7 423, 275 j see Dent v, Dunn, 3 Camp. 

296. 



(50) The prevalence of a contagious disease will also excuse demand or 
notice. Tumo v, Lague, 2 Johns. Cases, 1. 

15 
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these cases it is proper to inform the various parties of 
the cause of delay — and perhaps to offer an indemnity, &c. 

Hddir The proper mode of presenting a bill, &c. is to produce it, 

eradit dia- ^'oA actually demand payment thereof. If, instead of re« 

2jy* quiring payment in money, the holder leave the instrument, 

tiea. and acquiesce in the drawee or maker giving him credit in 

aecowUf he discharges the other parties (I). But it has been 

held, that the giving up a bill, &c. on receiving the accep* 

tor's, or maker's^ check on his bankers, in the usual coursa 

of business, will not prejudice the holder ; and that he 

may resort to the other parties, if the check be dishcmor- 

ed (m). 

[ ♦54 ] * Where a bill or note is so framed (n) as to render the in- 
faprown ^^^""^^"^^ payable oniy at a place specified therein, presentment 
ted. mut be made at such place. And even where the particu- 

lar place mentioned on the instrument is not to be viewed as 
part of its terms, so that presentment there is not essentiai ; 
yet such presentment will always be suffident even to ^x the 
parties collaterally or secondarily liable on the instrument^ 
as the drawer or indorsers ; without any further presentment 
to the drawee or maker, or at his residence (o) (51 ). When 

(0 Giltard «. Wiae, 5 B. & C 134. (o) Saunderaon v. Judges, 2 H. Bitu 

As to Umng the bill, and waiting for 509 ; Parker v. Gordon, 7 East,'385 ; 

miyment, see Haward v. Bank of De Bergarcbe v. Pillin, 3 Bing. 477 ; 

England, Stra. 550. Hartley v. Spittal, 7 Law J. 83, Mich. 

(m) Russell ». Hankey, « T R. 13 ; Term, 18J8 ; Hardy v. Woodtoie, S 

Ridley v. Blackett, Peake's Add. Cas. Stark. Rep. 319 ; Philpot v. Briant, 

SS ; sed qu. and see Powell v. Roche, 3 C. & P. 244. But where the action 

6 Esp. Rep. 76. As to the practice is against the drawer, and the pre*- 

of bankers presenting a check to the sentment is shown to have been at a 

bankers on whom drawn, and getting place appointed by the acceptor in his 

it marked for payment, which is acceptance, it is necessary to prove 

deemed equivalent to an engagement the acceptor's hand-writing in order 

to iiay at the clearing-house the next to establish that he appointed GRich 

day, see Robson «. Bennett, 3 Taunt, place for payment. Sedgwick »• Jager, 

383, and ante, 27. 5 C. & P. 199. 

tIW *"iCf©C ^HW^i a^ Alio Vw* 

(51) In .Veto ForA; it has been held in enaction against an acceptor that 
Che holder need not prove any demand of payment at the place where the bill 
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no place fw paymeni is specified, the presentment should be 
at the residence of the drawee or maker {p); or it may be 
presented to him personally at any other place (q). If pre* 
sentment be made at the address of the drawee stated on the 
bin, and the bouse be closed, and inquiry be made in Tain 

(p) PoOl pL 129. {q) Turner v. Hayden, 4 B. It C. 3. 



was accepted to be paid, but it is the business of the acceptor to prore tbat 
he was ready at the day and place appointed, and that no one came lo ro- 
ei9V9 the money, and that he was always ready to pay* Foden v. Sharp^ 4 
Johns. Rep. 183. See also Lang^ v- Brailsford, 1 Bay's Rep. 222. See Ful- 
lertoa «. Bank (^ the United States, 1 Peten, 604, lis. Bank of the Uaiud 
States 9.CarBeal, 2 Peters, £43. Caldwell v. Cassidy, 8 Cowen, S71. 1% 
seems, that the rule adopted in these cases would not apply, where a note is 
payable on demand at a particular place ; for in such case, there should be a 
demand at the place before action brought. Id. 

And, as against the maker of a promissory note or acceptor of a bOI, paym^ 
ble at a place certain, it seems that no arerment in the declaration, or proof 
at the tna], of a demand of pa^rment at the place designated, is necessary t 
but, as against the indorser of a bill or note, mieh averment and proof is, in ifSOr 
ere], required. Bank of the United States e. Smith, 1 1 Wheat. 171. 

Where the cashier of a bank indorses a promissory note, the property of 
the bavJic, for the purpose of causing demand and notice to be giyen, the 
authority of the bank for the purpose may be implied. Hartford Bank e. 
Parry, 1 7 Mass. 95. 

It IB not necessary that the demand or notice should be made by the party 
to the note or bill : it is sufficient if done by a notary. HartfOTd Bank v» 
Stedman, 3 Conn. Rep. 489. 

A parol authority is sufficient to constitute a person agent for the purpose 
of making a demand on the diawer of a promissory note. Shed «• Bret, I 
Pick. 401. 

A demand of payment of a note by an agent having any parol authority as a 
nouajh or the mere possession of Uie paper, is sufficient ; and sueh agent is 
competent to give notice of non-payment. Bank of Utica e. SmiUi, 18 Johns. 
230. 

Il has been keld no bar to an action on a note payable at a day and place 
certain^ that the holder was not present at the time and place to receive pay- 
ment, and did not there demand payment- It was the duty of the debtor te 
be there ready to pay. Ruggles e. Patten, 8 Mass. Rep. 480. When pay- 
ment of a note drawn payable at a particular place, is demanded personaUy 
of the maker elsewhere, and no objection is made by him, it is sufficient to 
bind the maker. Herring v. Sanger, 3 John. Cas. 71. But see Woodbridge 
V. Brigl^am, 12 Mass. Rep. 403. 

If a note be payable at a particular bank no denoand or attempt to demand 
payment of the maker is necessary to charge the indorser. It is sufficient if 
the holder of the note be at the bank db the prescribed day, ready to receive 
payment, if the ^maker be not there ready to make it. And by the indone» 
ment of such a note, the indorser guarantees that on the day of payment the 
maker would be at the bank and pay the note, and that if ne did not pay it 
there, he would be answerable for the amount upon notice. Berkshire Bai^ 
V. Jones, 6 Mass. R. 624. Woodbridge v. Brigham. But see a report of 
tids case, 13 Mass. Rep. 566. 
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m the neighborhood for him, the bill is dishonored (r). The 
course to be pursued where the drawee or maker has become 
bankrupt or absconded, &c. has been already mentioned («). 

If a note be payable *' at A. or B.," presentment at etiAer 
place will, it seems, suffice (t). 

9 

By a late act of parliament, 2 & 3 Wm. 4, c. 98 (u), 
where a bill has been drawn upon a person stated therein to 
be and being resident at one place, requesting him to pay at 
another named place, and such bill has been refused acceptance^ 
then ibttAotU any further presentment thereof to the drawee, such 
bill may be protested for nonpayment in the place where the 
drawee made it payable ; unless the sum payable shall be 
paid to the holder on the day when, if the bill had been ac« 
cepted, it would have fallen due. 

Conae- The consequence of an omission to present the instrument 

oT^S^ for payment in due time and in a proper manner, is, that al- 
^^ though no particular injury or loss can be shown to have 
arisen from the neglect, and the instrument would not have 
been paid if sooner presented, the parties to the instrument 
who are collaterally liable thereon, as the drawer and in- 
dorsers of a bill or check, and the payee and indorsers of a 
note, are respectively discharged from liability upon the in- 
strument ; and also from the debt or demand on account of 
[^W] which *it was given (d?). But no prejudice arises from not 
presenting a bill void for want of a stamp (y). 



« 



fr) Hine v, AUely, 1 N, & M. 433. in such case, where there has been an 

$) Ante, 49. acceptance tupra protest, ante, 48. 

(t) Seeching V. Gower, Holt, N. P. (x) See 3 &4 Anne, c. 9, s.7; 

C. 313. Bayl. 5th ed. 365, 366; Heylin «. 

(«) Post, See the prior case of Adamson, 2 Burr. 669; Bridges «• 

Mitchellv. Baring, lOB. &C.4. But Berry, 3 Taunt. 130; Cami^ «. 

it is not to be inferred that a present- AUenby, 6 B. & C. 373 ; Bishop «. 

ment for payment is necessary, -where Rowe, 3 M. & Sel. 362. See the next 

there has been a dishonor of the bill chapter as to the effect of not giving 

on presentment for acceptance. It is notice of dishonor. 

only requitite to present for payment, (y) Wilson v. Vysar, 4 Taunt. 888. 
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The effect of the neglect to make a proper present- 
ment may be waived by the party discharged by such 
laches (2:) (52). 

(x) See next chapter. The rules the case of laches in giving notice of 
as to waiver of the consequence of nonpayment, 
neglect to present, are the same as in 

(58) Part payment of a check by the drawer after it becomes due dispenses 
with the necessity of proving a demand, &c. Levy v. Peters^ 9 Serg. It 
Rawle, 125. 



(66) 
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OF NOTICE OF DI8HONOR, AND OF 

PROTEST, &c. 
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L THE GENERAL RULES IN REGARD TO NOTICE OF. DIS- 
HONOR AND PROTEST; AND WHEN NECESSARY, AND 
WHEN NOT; fcc 

A BILL of Exchange is in law dishonored if it be not duly 
accepted, on its being presented for acceptance, although pre- 
sentment for acceptance was not essential (a) : or dishonor, 
with all its legal consequences, occurs in the event of a bill, 
or a promissory note, or check on a banker, not being fully 
on its being duly presented for payment. 



(fl) wifUe, 37. As to notice of a neeessary where the bill is accepted 
eoiuKlioiMZ acceptance being offered, for pari, at least as regu^s that part, 
see mUtf IS, 13. No notice seems BayL 5 ed. S54. 
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Adverting to the principle that the drawer aad indoraeiv 
of a bin, and the payee and indoreerf of a note, re* 
Bpectively stand in the situation of sureties for the drawee 
or acceptor of the former, and maker of the latter— 
and guarantee that those parties will honor the reepec« 
tive instruments according to their tenor (fc); it is ob- 
viously just that the parties thus responsMe only in the 
second degree, should have noffee of the dishonor of the in$irm» 
ment. Such notice warns them to give no further credit lo 
the parties in default, (the drawee or maker) ; to iHthdraw 
assets which may have been received, or stop the receipt of 
funds which may be m tramtUu : and more particularly the 
notice of dishonor, importing as it does, that payment will 
be required from the party receiving it, enables him M OBoe 
to pay the instrument, and thus to invest himself with the 
rights of a holder, and adopt such measures, in regard to the 
prior parties, as he may deem advisable. 

*The law merchant has thereibre attacliedio these mstni* [ *^ j 
ments, as a species of condition precedent to the fiabiKty of 
such of the parties thereto as etand in the position of flpure* 
ties, and are not primarSy responsible thereon, Ike Beoesrity 
of giving them notice of dishonor ; and that with suck m 
degree of dispatch and precision, and subject to rules of so 
much*^ strictness and nicety, that the doctrine upon the sub- 
ject may justly be termed peculiar and anomalous in its do* 
tail — though it may not be so in its principle. 

It should be ranarked, that the rules respecting notice of 
fumaceqi^anee, are in general similar to those which relate to 
notice q( nonpayment* 

It will be remembered, that if presentment for acceptance j^S^ l^f 
be made, though unnecessarily, notice of nonaceeptanoe must 

(») Jta§f 98, 44. 
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at once be given (c) (53). And we may add, that where 
there have been a due presentment for acceptance, and a re- 
fusal to accept, and due notice thereof has been given, it is 
not requisite to present the bill for payment ; or, if so pre- 
sented, to give any intimation of such second dishonor (d). 

Notice of nonpayment need not be given to the acceptor 
of a bill, or maker of a note, although the instrument be 
made payable at a banker's or other particular place, (not his 
residence,) (e). The reasons why notice is in general re- 
quired, have no appUcation to such a case. 

It was once considered that the omission to give due no- 
tice did not discharge the parties from liability, unless they 
could prove that some particular loss or injury had arisen to 
them fr(»n the neglect or delay ; as the intermediate failure 
to giTo ^^ ^^^ acceptor, &c, (/). But the settled rule now is, that 
^Sl ^j ^\ ^^^ omission to give regular notice of dishonor, is an absolute 
penoM and positive release or discharge of the parties entitled to re- 
enutled to ^^y^ j^^ unless they choose to waive the laches : there is an 
irresistible legal inference that an injury has resulted to 
them; no inquiry on the subject is allowed (g), (except in 
the instance of want of effects in the hands of the party pri- 
marily liable) ; and even proof by the holder, that no preju- 
dice had occurred to the defendant, (as that the acceptor 
had previously become insolvent, &c.), will not cure the .de- 
fect (h). 

(c) JSnie, 38. Germatne, 7 B. & C. 468, 

(d). Price v. Dardell, Sitt. Guild- (/) Meggadow [or Mogadara) v. 

hall, n Dec 1794, cor. Ld« Kenyon, Holt, 12 Mod. 15. 

Cbit^, B. 8 ed. 467, note (6) ; and (g) See Whitfield v. Savage, 8 B. 

see De la Torre v. Barclay, 1 Stark. & P. 280 ; Orr v. Magiimis, 7 East, 

R. 7 ; Forster v. Jurisdon, 16 East, 362 ; Claridge «. Dalton, 4 M. & Sel. 

105; fiickiing v. Hardey, 7 Taunt. 226 ; Long v. Scott, 3 B. & AL 621. 

312. (h) Dennis v. Morrice, 3 Esp. R. 

(<) n$ntej 40, 43. An acceptor for 158 j Hill ©. Heap, Dow. %l R. N. P. 

honor is entitled to presentment for C. 15 ; Thackray o. Blackett, 3 

pa^inent to the original drawee, and Campb. 164. 

notice of his default; Williams v, 

(53) United States v. Barker, 4 Wash. Cir. Rep. 464. 
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If the drawer of a bQl or check, or the payee (rf a nola^ Whm 
has not aany effects in the hands of the drawee of the bill or h^^^ 
check, or maker of the note, either at the time the instni- siM>* 
ment was drawn, or when it became due, or at any time 
during the intermediate period; and the ^instrument wa« [*W] 
drawn for his own accommodation ; he is not entitled to no* 
lice of dishonor. This exception was introduced by the de* 
cision in Bickerdike v. BoUman (t), in the case of a bill, of 
the nonpayment whereof no notice had been given under 
circumstances of the above nature. The rule is well estab- 
lished ; and the reasons for it are, that under such a state of 
facts, the drawer of the bill or check, or payee of the note, 
has not sustained any injury. He is not only assumed to 
have known and expected the instrument would be dishonp 
ored, but had no credit to withhold or funds to withdraw ; 
and more especially he is not prejudiced, because the notice 
would be useless to hm^ ifgwen, for he would have no remedy 
aver upon the instrument against the drawee or maker, if he Uxk 
it up (k) (54). 

I • 

But this exeeptum, though sanctioned, is not favored ; and 
has received considerable qualification from subsequent au* 
thorities. 

in Che first place, it is presumed that the drawer and payee ^^^ 
respectively had effects with the drawee of the bill and nuu 
ker of the note (l). It is for the holder to prove the negative ; 

(i) IT. R. 405, poiif 435. See (k) Perhaps the latter is the strong- 
notes, infra. See observations of Ld. est and best reason for dispensing 
Ellenborougb, Brown «. Maffey, 15 with notice. See pott, 59. 
East, 381. Legge «. Thorpe, 12 (0 That consideration is presumed; 
East, 175, was Uie case of a foreign see ante, 31 ; and per Buller, J., in 
bfll dishonored by nonaeceptanee ; Bickerdike v. BoUman, IT. R. 409; 
and protest was also held unnecessa- and Lord Eldon, in Ex parte Heath, 
xy. See Lord Tenterden's observa- 3 V. &. B. S40 ; 2 Rose, 141. 
tioos on the rule in Norton v. Picker- 
ing, 8 B. It C, 610. 

(54) CatheU «. Qoodwin, 1 Har.& GilL 468. 

16 
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vte. tlie absence of eflbcts or congideratioii, in order to dis- 
pease with the proof of notice. 

And the exception doeenot apply^ and mHce is eeeetUial, if 
the party, (the drawer of the bill, or payee of the note,) haa 
URgf ftindB with the drawee of the bill or maker of the note» 
though mueh less than the amount of the instrument (m) ; 
or became his creditor at aftiy time (n) during its emtencyy 
that is, before its dishonor :— 

Or, if there were eflfects when the instrument was drawn, 
elthough the balance of accounts, when it became due, was 
in favor of the acceptor or maker (o) ; or he was then a ere* 
^SMi of the drawer or maker to a larger amount than the 
value of the goods in band, at least, if the latter had not 
^consented that the effects should be applied in payment of 
Ahed*bt<p):— 

Or, if there were a reasonable ground for an expectation cm 
the part of the drawer, that the bill (a note would be hon- 
ored^ either by reason of his having sold and consigned ef- 
'fects, (for the price whereof he drew), to the drawee or ma*- 
[ *WI ] ker (9), or transmitted effects to an agent *for the purpose iff 
enabling him to provide for the payment (r) ; or on account 
-ct . the nature and state of the accounts or transactiqiis or 
croBs-dealings between the parties («) (55) :— 

« 

(m) Thackray v. Blackett^ 3 Camp. 175. But a vendor who draws a bill 

164 ; Orr v. Maginnis, 7 East, 359 ; payable long before the credit agreed 

Sajrl. 5th ed. 301. See, however, for expires, and cannot reasonably ex- 

<8mith V. Thatcher, 4 B. & Al. 200. pect payment, is not entitled to notice, 

(n) Orr v. Maginnis, 7 East, 358 ; Cloridge v. Dalton, 4 M. & Sel. 8M, 
; Hammond o.Dufrene, 3 Camp. 145. (r) Id; Robins v. Gibson, 3 

(d) Orr V, Maginnis. Camp. 334. 

(p) Blackhan v. Doren, S Camp. (s) Legge v. Thorpe, per Ld.El- 

* 503. lenborough. See instances, Spooner 

(9) Rucker v, HiHer, T6 East, 43 ; 3 v, Gardiner, Ry. & M; 84 ; Ex paHe 

Campb. 217 ; Legge v.Thorpe, 12Ea8t, 'Heath, 2 V. & B. 240. 



(55) Eiehelberger v, Finley, 7 Har. & Johns. 381. 
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And in these instances of a reasonable copfidenc^ or 
trust that tbe instrument will not be dishoiiored, lipticQ 
must be given, although from circumstances tb^ anticipate^ 
assets were not received or realized at tbe time provided 
l:>r payment. 

A person who draws or indorses a bill, or indorses a J^io^ 
foi the aecammodatkm of the acceptor or maker, or payee, qr 
prior indoiser, bas^ on paying tbe iiistrument, a remt^dji Oftpt 
theire<» against the acceptor or maker (x prior party (I). )t 
follows, that a person thus lending his name is entitled Iq 
lintice of dishonor, and is exonerated by laches ; although 
he had no effects witb the acceptor or maker, for he may 
have* been prejudiced by the neglect, and it is a legal coQptu- 
sicm, (not allowed to be rebutted), that he is so (u). 

And, as the indorstr of a bill, &c. has no concern with the 
accounts between the drawer and the acceptor, he (th^ 'w 
dorser) is entitled to notice, although the drawer had no ef* 
fects in the hands of the acceptor. The iniorser is discharg- 
ed from liability under such circumstances, if due notice fa 
not given to Mm {x) (66). And it seems he would be equal* 
ly exonerated, in such case, although he was aware of th« 
facts, and gave no value for the instrument, but lent his 
name 'merely to assist a prior party (y) ; unless he received 
from such party a deposit of assets, enabling him to pay the 
instrument {z). It seems to be necessary to give notice to 

(0 Antt^ 37, 40. Smith v. Beckett, 13 East, 187 s 

. <«) Canr«.Scott,3B. &AL61d ; Brown ». MafFey, 15 East, S16| 

Norton v. Pickering, 8B. & C. 610 ; Leach v. Hewitt, 4 Taunt. 731 ; and 

Ex parte Heath, 2 Y. & B. 240. The see ante, 59 ; Lafitte v, Slatter, 6 Bing^ 

ease of Walwyn «• St* Ctuintin, 1 B* 623 ; aed vide De Berdt v. Atkinson, 8 

It P. 652, is not law. H. Bla. 336 ; Sisson v. ThomlinsoDi 

<«) Goodall V. Dolley, 1 T. R. 713 ; Selw. N. P. 8 ed. 336, tit. Bills, cor. 

Wilkes 9. Jades, Peak, R. 202, 206. Lord Ellenhorough, C. J. 

(y) Norton v, Pickering. See {z) Corney v, Mendez Da Costa, 1 
Nicholson V. GU>uthit, 2 H. Bla. 609 ; 

<56) Even though endorsed ^long after due. Dwlghtv. Emerson, 2 ;New 
Hamp. R^. 159* 
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every party to the instrument who has a reasonable ground 
to expect that another person may pay it, and who win hav 
a remedy over, if he himself take it up (a). 

Proof of notice of nonpayment cannot be dispensed with 
by showing that the instrument was lost, or stolen (fc), or 
deitrcyedf before it became due, and that a new bill was de- 
manded (e) ; or that the acceptor or maker was dead (d) ; 
or had notoriously become insohmt (e), or a l>ankrupt (/) ; 
[ HO ] or was a fictitious person, (the defendant *not being privy to 
the fraud), (g). And although in some cases a delay in 
giving notice may be justified by accidental circumstances^ 
over which the holder has no control, rendering it impracti- 
cable to give due notice (h) ; yet the nmtake of the holder ixi 
directing a letter containing the notice, will not be excus- 
ed (t). But the holder may sue for the debt for which the 
instrument was given, without giving notice of nonpayment, 
if the instrument be void for want of a proper stamp (k). 

Nor is notice excused by proof that the drawer had been 
told, before the dishonor, by the acceptor, that the latter 
would be unable to pay the bill, and that it was understood 
between them that the former would have to provide for 
it (!) ; or by showing that there was a parol agreement, 
when the instrument was made, that payment should be de« 

< 

Kip. IL SOS. See Gunsonv. Metz, 1 dailev. Sowerbv; Ex parU Wiison, 

R&C. 193. 11 Yes. 418; Boultbeev. Stubbs, IS 

(«) Lafitte V. Slatter, 4 M. & P. Yes. 21 ; Rohde o. Procter, 4 B. & C. 

457 ; 6 Bing. 683; Norton v: Picker- 517. 

tang. (g) Leach o. Hewitt, 4 Taunt. 73U 

(h) Chitty, B., 8ed. 888, 897, 488, (A) JitUe, 53 ; post^ 66; see Hilton 

S84 ; Marius, 10. v. Shepard, 6 East, 16, note ; Poth* 

(e) Thackray «. Blackett, 3 Camp. pi. 144; Ro8coe,833, 395, not9 58; 

164. See an(e, 53. . Turner v. Leach, . Sitt. Guildiiall, H« 

• {it) Poth. pi. 146. As to present- T. 1818, before Ld. EUenboro^gh, 

ment in such case, dfUe, 53. Chitty, B., 8 ed. 486, n. (fi) ; 4 B. S( 

(e) Id.; Esdaile v. Sowerby, 11 Al. 451 ; S. C. 

East, 114; Smith v, Beckett, 13 (i) See Esdaile v. Sowerby, 11 

East, 187; Camidge V. Allenby, 6 B. East, 114. 

fcC. 388. 1 C. & M. 637. (A;) Wilson v. Yysar, 4 Taunt. 888 ; 

(/) Id. ; Russell e. LangstafTe, Cundy v, Marriot, 1 R & Ad. 696. 

IKmgL 497, 515; Nicholson o.Oouthit, (0 Staples v. Okines, 1 Esp. R« 

SH. BIa.609, per Eyre, C. J.; Es- 338. 
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ferred until certain estates of the acceptor were scdd, and 
realized sufficient funds, so that the drawer knew the Inll 
was not duly honored (m). Knowledge of dishonor is not 
equivalent to due notice thereof from a party to the bill(n). 

There can be no doubt that the drawer or indorser may 
ifop0fW€ with the necessity of giving him notice; but such 
dispensation ought, it seems, to be by some express and une- 
quivocal act or expression (o). 

A party may um>e a rule of law introduced for his own ^g^j |^ 
protection. There is also a moral obligation on the part of v«vmL 
the drawer, &c. to pay, if he considers himself not prejudiced 
by the omission to present for payment, or give him due no- 
tice of dishonor. Therefore, proof of presentment and notice, 
(and of protest, when necessary,) may be dispensed with, or 
supplied, by evidence that the defendant, he having full 
knowledge of the facts or laches (p), though ignorant that 
their legal eflfect was to discharge him (9), unequivocally (r) 
promised payment («) *to any (l) subsequent party to the IhH [ *61 ] 



im) Free e. Hawkins, 8 Taunt 98. Qreenway «. Hindley, 4 Canm. St. 

n) See per Lord EUenborougi^ (r) Dennis v, Morrice, S Eap. R. 

Esdaile v, Sowerfoy, 1 1 East, 114. 1 58. See Cuming v, Freneh, 2 Gampw 

' (o) )Bee Phipson v. Kneller, 4 186. As to an iffer of eamp^dr 

Camp. 885 ; Brett v. Lerett, 13 East, fion, or to give securiiy, fcc see 

814. Semble an order by the drawer MargetBon v, Aitken, 3 Cf. It P. S38 ; 

to the drawee not to pay, dispenses Dixon «. Elliott, 6 C. It P. 437 ; 

with nodee, though not, it seems, with Stands^ 9. Crei^ton, 6 C. It P. 406L 

S resentment. HiUo. Head, Dow. Ic A qualified promise or admiMkm as to 

L N. P. R. 57 ; mUe, 49. part, is bindug pro f snto, Fleteher •» 

(p) Blesard v. Hirst, 5 Burr. 8670 ; Froggatt, 8 C. & P. 569 ; Chitty, R, 

Goodallf. DoUey, 1 T. R. 7l8 : Ste- 8 ed. 540, note (d), 8. C. Admusion 

Tens o. Lynch, 18 East, 39. It will that a bill "must be paid," Rogers Vk 

be inferred against the defendant, thus Stevens, 8 T. R. 713. 

waiTing the neglect, there was a pre- (5) Or applied for indulfieiioe^ and 

sentment for payment, or that he thereby admitted his liability, ttma 

knew of the laches in not presenting after declaration, Hopley v. IHifreanei 

for payments Taylor «. Jones, 8 Camp* 1 5 East, 875. 

105. ' (0 Potter «. Rayworth, 13 East, 

{q) Stevens v. Lynch, 18 East, 38 ; 417 ; Gunson v« Metz, 1 B. It C. 193. 
Patterson v. Becher, 6 Moor, 319 ; 
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6r sole («) ; or Dwde a partial payment on account {») (57). 

OlPMMt. The doetiiae of Protut for dishonor has no relation to 
proouBHory notes or checks : it applies only to bQl$ of exm 

(«) Limfift «. Robertson, 7 East, 9 Camp. 188; Wood «. Brown, I 

tSL This CMS is important, as it Stark. B. S17. 
twtahHshsi and ex^ins the g;eneral (x) Yaughan v. Fuller, 2 Stca. 

doctrina. And see Qibbon v. Coggon, 1S46 ; Holford v. Wilson, 1 Taont. 

(57) There are many circumstances which in point of law amoont to a' 
waWer of noCioeb As the doctrines respecting wairer of notice equally apply 
to the BQOacceptanee, and nonpayment of bills, and nonpayment of notei^ the' 
eisM OB this sobjeet which have been decided in the United 8ts(tes, will be 
han collected together. If the maker of a note abscond, and the indorser . 
before It becomes dne, in£Drms the holder of the fkct, and requests delay, ana 
imes to gife a new note for the amount, it is a waiver of demand and notion 
of nonpayment. Lei&ngwell v. White, 1 John. Cas. 99. So if the indorser, 
before the note becomes due, takes an assignment of ett the property of the 
Maker as aeevrity for his indorrcments. Bond o. Famham, 5 Mass. Rep« 
170. But it will be otherwise if he take an assignment of property only Ui 
acM— him against his indorsement of other speeifi^ notes. Ibid. See Prentise 
9. Danielson, f Conn. Ben. 176. So, if the indorser of a note, to protect him- 
self from eventual loss,' take collatenil security of the maker, on account of the 
partieuhtf note indorsed, it is a wairer of the legal right to require proof of 
j fPftiwf on the maker and notice to himself. Mead v. Small, 2 GreenL 207." 

And a watrer of notice^ or an agreement to be bound by a notice diffisrent 
tnm that whidi the law reouires, may be inferred from the conduct of the 
parties. Upon this ground it has been decided in Massachusetts, that if the 
parties do tneir business at a particular bank at which a note is made payable, 
they will be presumed to agree to be bound by the usage of that bank as to 
demand and noticeu akhou^ such usage mav be entirel v at yaxiance with 
the general rules of law ; as for instance, if the usage of the bank be to make 
a demand on the maker before the note becomes due, or to give notice to the 
iadoner before or after the time required by law ; or b)r putting letterrinto 
a poft-<iAee, or by any other mode or conveyance varving from the rake of 
lsnr« Joaea •. Fales, 4 Mass. Bep. 245. Widgery v, Munroe, 6 Mass. Bep. 
44S. Piresklent, Directors and Co. of the Lincoln and Kennebeck Bank tv 
ffammnri, S "Ummb, Bap. 159. The same v Page, 9 Mass. 155. These de- 
usinns do not seem to have been recognized in any other State ; and may 
|0rhi^ be thought to deserve further consideration. But the general prin« 
ei|^ ronning through these cases, seems to have been recognized by the 
ikifnum Court of the United States, in the case of Mills e. Bank of ^ 
Unitsd States, 11 Wheat. 431, wherein it was held, that although by the 
general law, demand of payment of a bill or note, must be made on the third 
2ay of graoe; but where a note is made for the purpose of being negotiated 
•I a bank whose usage is to demand payment and give notice on the fourth 
^it^^t mttk esage forms a part of the law of the contract ; and it is not neces- 
sary that a personal knowledge of the usage should be brought home to the 
indorMr* See Bank of Washington v. Tri^lett, 1 Peters, 25. 

A premise to pay a dishonored note or bill made with a full knowledge of 
all the ciremnstances, will also be deemed a waiver of a due demand and 
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change ; and even as to those instratnente there is thai dis» 
Unction, that in the case of foreign bills, the protest is psit 

notice. Donaldson v. Meant, 4 DalL Rep. 109. Pierson «. Hoofeer, 3 Johiw 
Rep. 68. Duryee v. Dennison, 5 John. Rep. 248. Milier v. Hackley, 6 
John. Rep. 375. Copp v, M'Dugall, 9 Mass. Rep. 1. Hopkins «. LiswdU, 
12 Mass. Rep. 52. But the promise must be explicit and made out by the 
most clear and unequivocal evidence. Therefore where the indorser speakiQC 
of several bills pn different places, and under difierent circnwuitjmcew, sail 
"hfc would take care of them ;" or " he would see them paid ;" it was held 
not sufficient evidence of a promise to pay one of the bills on wfaieh no Aotitil 
of non-acceptance had been given* Miller v. Hackley, 5 John. Rc|i. 371^ 
and see Griffin v. Goff, 12 John. Rep. 423. And what a man says under the 
surprise of a svdden and unexpected demand ought to be conBtraed with a 
good deal of strictness. May v. Coffin, 4 Mass. Rep. 341. Indeed it seenie 
to have been held that under .such circumstances a promise to pay a biU whkh 
had been protested for non-acce]>tance, and of which due noiiee had not beoK 
given to the indorser, did not bind him, as it was wholly without oonsidera- 
lion, and especially as he retracted Ms promii^ within a few days aftervaids. 
May V. Coffin. And it has been repeatedly decided in Massachusetts, thai 
if an indorser under ignorance of the Imp, Or through mistake of the law, 
promise to pay a dishonored bill or note, he is not bound **y vmh prnmisn. 
Warder v Tucker, 7 Mass. Rep. 449. Freeman v. Boynton, 7 Mass. Rep. 
483. May v. Coffin. And it seems generally agreed that a promiae to pay, 
or an actual payment under a mistake of the facts, is not binding. DonakU 
son V. Means. Garland v. The Sal^m Bank, 9 Mass. Rep. 408. Gfain. v« 
Colwell, 8 John. Rep. 384. Tower e. Durell, 9 Mass. Rep. 332. Fotheriu^ 
ham V Price's Ex. 1 Bay's Rep. 291. Griffin v. Gofi^ IS John. R^ 4S3» 
Tvimble v, Thome, 16 John. 152. 

But a waiver of a right to notice made by the indorser of a nets, doet not 
in general excuse the holder from demanding payment of the maker at the 
maturity of the note, for it may be done in the confidence that the maker will 
punctually pa^ it. Berkshire Bank v. Jones, 6 Mass. Rep. 524. And aqui^ 
lified or conditional promise of the indorser to pay, which is rejected by the 
holder, is not a waiver of notice. Agan v. M'Manus, 11 John. Rep* ISOl* 
Grain v. Colwell, 8 John. Rep. 180. 

It seems that if an indorsee of a note cannot recover upon it against the 
maker, by reason of usury between the maker and his indorser, of which 
usury the indorsee was ignorant at the time of the purchase, he maj recover 
against such indorser, without having given him due notice of the dishonor eC 
(he note. -Gopp v. M^Du^l, 8 Mass. Rap. 1. 

If the drawer of a promissory note be known by the indonper to have besB 
insolvent when the note was foade, and when it became due, the iadoner il|| 
nevertheless, entitled to due notice of non-payment by the dcawer. But if 
Uie indorser has accepted from the drawer, a genercd assignment of his estate 
and effects, notice is not necessary. Beurton v. Baker, 1 Seig. &. Rawl% 334, 

When the drawer of a note is known to be a bankrupt and inac^vent, de* 
mand and notiee are not necessary. Clark v. Minton, 2 Const. Rep. BSSL 
But it must be an utter and declared insolvency of record and known as sac^ 
to the indorser. Kiddell v. Ford. Ibid. 678. 

In an action against the indorser of a. note, proof of a waiver ot notice wifl 
support an allegation of actual notice. Thus, where the indorser of a note ap^ 
.plied to a bank to get it discounted, and promised to attend to the renewal of 
It, and to take care of it ; and directed that a notice to the maker should be 
sent to his care, and such notice was sent accordingly ; it was held, that this 
was a waiver of a regular demand and notice ;— or at least, the jury, fiom 
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of their €OiMrtiUitioii by the law merchanCy and i» e$$enikd {y) ; 
wheieai^ ift the instance of tNload bilb, the custom is olent, 
and no protest is neeeit ary ; although, in regard to bills of a 
certain description and amount, the legislature {z) has pro- 
vided that a protest may be made (58). 

A protest is a minute of the nonacceptance or mmpay* 
ment of the bill on presentment, accompanied by a solemn 
declaration ca the part of the holder against any loss to be 
sustained thereby : such minute and declaration being made 
out by a notary public (who is a public officer) ; or, (it 
seems,) if there be no such notary in or near the jdace 
where the bill is payable, by an inhabitant, in the presence 
of two witnesses ; and, in some cases, a copy or some other 
NoiB^ tor memorial of it should accompany the notice (a). Mere noting 
for dishoncNT is not equivalent to presentment by a notary 

(y) Per Holt, C. J^ Brongh «. Per- caw of inlaiid bills, to which the 

kinsy Ld« Ravm. S93 ; Rogers v. S|e- statutes apply, Brough «• PerkiiiSy 

v«u^ 9 T. R. 713; Gale «• Walsh, Ld. Raym 99S; Bonteger v. Talley- 

5 T. R. SS9. See Saknnons «. Stap rand, 8 Esp. R. 650; Windle v. An- 

veiey, SDougLSSS. drews, 8 B. St AL 69S. 

(4 9 9lIO Wm. 8, e. 17; S It 4 (a) BayL 5 ed. 858, 859. See 

Anne, c. 9, s. 4; obeenred upon in Clutty, & 8 ed. 363, and note (d}, 

tiamlejr •• Pahner, Caa. T. Hardw. A copy or memorial of protest seems 

77. These statutes do not apply to only to be necessary with notice of 

iaiand bifls payable alter ngAf, Leftly dishcmor where the party is abroaiL 

«, Mills, 4 T. R. 170. The principal See Cromwell v. Hynson, 2 Esp. R. 

and Inlcreil are recoverable, although 611; Robins v. Gibson, 3 Camp. 

no protest has beenmade, even in the 334; 1 M. fc SeL 888. See 1 Selw. 

N. P. tiU Bills, 8 ed. 357. 

these cireumstaaces, might legally infer a waiver. Taunton Bonk v. Richard- 
son. 5 Pick. 436. See Barker «. Parker, 6 Pick. 80. 

A new jMTomise waires the want of regular demand and notice. Ladd v. 
Keunev, 8 New Hamp. Rep. 340. Otis v. Hussey, 3 ib. 346. So where a bill 
of ezenange was returned protested, and the drawer promised payment, be 
cannot afterwards renst the payment because notice was not given of the 
protest. Pate v. M'Clure, 4 Rand. Rep. 164. See also Martin v. Winslow, 
9 Mason Rep. 841. Thornton v. Wynn, 18 Wheat Rep. 183. Breed «. 
Hillhouse, 7 Conn. Rep. 583. Barker v. Parker, 6 Pick. Rep. 80. 

(58) A protest is not necessary on inland biUs, but the practice has been 
to have bills drawn in one State tm persons in another protested ; and the stat. 
of Ken. 1798, ch. 67, seems to require it. See 3 Kent's Com. 8d ed. 94. And 
in Buckner v. Finley, 3 Peters' Rep. 586, they are decided to be foreign bills. 
In Conn, by stat. 1883, ch. 1 1. protests of inland bills and promissory notes 
admitted as prima facie evidenoet 
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public, and formal protest by him (fr). But if the. bill be 
noied by him in due time, it seems the formal -protest may 
may be drawn up afterv^nb (e). 

In practice in this country, the holder of bills or notes, 
whether foreign or inland, himself, or by his agent, presents 
the same for payment, on the day they fall due, between 
nine in the morning and five in the evening ; and if not paid, 
he then. sends all his foreign bills to a regular notary public^ 
who sends one or more of his clerks round with such bills in 
the evening, to the jespective drawees* residences, and then 
produces the bills, and again requires payment, and of the 
* charges for noting ; and if not paid, he reports to his prin- [ ^S ] 
cipal the terms of refusal ; and the principal notary after- 
wards, at his leisure, or as soon as required, draws up his 
formal protest (d). 

The general rule is, that the protest of a foreign bill, on its Protest 
dishonor by nonacceptance or nonpayment, is indispensable ^J!?** 
only as regards those parties who are entitled to notice of diS' wmpny^ 
honor, aa the drawer. and indorsers. And the grounds which ^^^f||[ 
excuse the giving those parties notice, will equally excuse the ^**'- 
Qaiising the bill to be protested (e). 

It will be observed, that a protest, even in the case of 
foreign bills, is necessary, in addition to notice of the dis- 
honor, and does not supply the place of notice. , , 

Mills, 4 T. R. 175. 5 cd. 266. 267. ' ^ 

(c) ehaters v. Bell, 4 Esp. 48; (d) Chitty, B. 8 cd. 493. 

{e) See, therefore, ante; 57, 58. 
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IL-AT WHAT TIME PROTEST SHOULD BE MADE, AKD 

NOTICE OF DISHONOR GITEN. 

The grounds on which notice of dishonor is required (/), 
equally demand that it should be given without delay. 

We have seen, that a protest is not necessary in the case 
of an inkmd bill ; and, therefore, in regard to such a bill, it 
is immaterial that the protest, if made, is not eflfected within 
a reasonable time ; although it will not be in conformity 
with the statutes (g), unless it be made, in the case of Mm* 
aeeept(me$y on the day acceptance is refused ; and in the 
case of dishonor on presentment for payment on a day t^iet 
P>^o^ ihe day of dishonor. But a protest is not only essential in 
Um day of the instance of a foreign bill, but it must be made on the 
very day of dishonor, that is, on the day upon which the 
bill is presented for aeeqftanee ; or, (if accepted, or not pre- 
sented for acceptance), on the day upon which it is neces- 
sary to present the instrument for paymmt (A). 

Protest sliould be made according to the law of the place 
where the bin is payable ; noHce of dishonor should be given to 
the drawer within the time and in the manner required by the 
law of the place where the bUl was drarnn^ and where, there- 
fore, the drawer entered into the contract ; and to the in- 
danersy accordmg to the law of the places where the respec- 
tive indorsements were made, and where, therefore, they 
entered into the contract created by and resulting from their 
indorsements (t). 

« * - 

The rule is, that notice of dishonor shall be given within a 

(f) ^nU, 66. 4 T. R. 174 ; BayL 5 ed. S66. Stmb. 

(g) %Sl4 Ann. c, 9, •• 4 ; 9 & 10 that the protest may be formaUy 
W. 3, c 17, 8. 1. drawn up afterwards if noting, &c. 

(h) Butter v. Play, 8 Keb. 584, by the notary public take place on 
(aed vide 8. C. 1 Mod. 37) ; Bull. N. the proper day, id. mUe^ 61. 
P. 373 i ptf Buller, J., Lesley v. Mills, (t) See Chitty^ B. 8 ed. 506, 490. 
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reoflonobfe time. This seems to have been the rule adopted 
and laid down in the earliest cases ( j) ; bat it was not pro- 
scribed what should, *eTen in instances of the commonest [*63] 
occurrence, be deemed or considered a reasonable time for 
this purpose (Jb). It therefore became in each individual 
case a matter of inquiry whether, under the circumstances, 
reasonable notice had been given. This was mainly a ques- 
tkm for the jury ; and it was thought necessary to consult 
mercantile men as to the custom, &c. Much cooffictlhg 
evidence was giveti, and many contradictory decisions oe* 
curred. At length, as a rule of convenience, and to prevent |^^*^^' 
these mischiefs, the Courts decided that in certain etated eates^ ieg»i eon* 
notice should be given within certain UimUdpenod$; and the ^^^''^^ 
Courts have settled that euek periode ekatt in the prescribed 
cases be deemed and taken to be reaeanable ton the purpose ; 
and they require, and will receive, (except under very par- 
ticular circumstances), no evidence upon the subject in 
support or contradiction of this legal conclusion (I) (69). 

Fint i Where the holder and the party to whom notice ie jfo^^, ^ 
meant to be given, hotk reeide in Londcm, or in the eame tawh ^^^'^'^^ 
notice must be given or forwarded, so that it may be recmed tuns da/ 
on the dayfottawing the day of presentment (m) and dishon- 
or (n). Notice need in no eaee he given, or even forwarded, 

(/) Danaeli v. Savage, 1 Show, of raatonabU time •eenwtobaamix- 

155 ; Allen 9. ]>oekwtm, 1 Salk. 1S7 ; ed qoeeUon cifmei atU laie; aee tmt$^ 

LAmbert o. Oaks (or Pack) Lord 6S, 63, 46. 

Raym.4i9$ Brough «• Perkiiiiiy Lord (») That is, the day aoeepCanee 

RaynL 99S. of a UU is refbsed in case of present- 

(i;) See Batler«» Play, 1 Mod* S7; ment fbr aeeeptance ; or the day the 

•fnoft. Comb. S84. instroment fell doe, and was didionor- 

(0 Where there are peculiar dr- ed on a presentment for payment 

eumstances distineuishing any partic- (n) Smith «. Mullett, S Campb. 

ular case from those instances as to 808 ; BayL 5th ed. 868 ; Darinshire o; 

whidi the rule is settled, the question Parker, 6 East, 3. 

(59 In Brahan v. Ragland, 1 Blinor's Alab. Rep. 85, what was reM9miM$ 
notice was held to be a question of fket for the Jury* In North Carolina it is 
to be left to the jury under the direction of the Court, and the same strittnew 
is not required among farmers in the country, as merchants in towns. Brown 
V. Johnson, 1 DsToreux Rep. 883. In Ajrmer o. Beers, 7 Cowen's Rep. 705, 
and the Bank of Colombia v. Lawrence, 1 Pet. Rep. 578, it was held after th# 
fiicts were settled, to be a question of law fot the Court* 
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OB $k€ img ^ ibkem^r (o) (60). A messeiger^ or ktter ( j»>^ 
mmj lie mai om th» next day :— bat if the oanveyimce be by 
Ike iiropettii^ posty (in the msiaace of the parties neidiBg in 
the eune plaoe)» it is ewential that the netice be put in siieb. 
pest so early on the day succeeding the day of di^oner, Ihal^ 
it ean be rsMived on such succee^i^ day (9)* But if the 
letter be put in the post in due time on the day after die die* 
hoMOf^ the hoUer will not be affected by the nen^azri?al of; 
thi letter on that day ; if the miscarriage arose fiom some 
tt^eet at the post^<Aee (r). 

WlMs iSsctmily : Where the hotdar giving notice, and the party 

S^Jj§2^^ to whom it is given reside in dS^«r4a^loiMM or placesi betweoQ 
Mt lowsi. wkioh there are communieationfl by the general pD6t» k ie 
eqnally unnecessary even toforwari^ (by post or oth^wise)^ 
notice of dishonor, on the day of di8honor«---idtbough no post 
Isams the town <m the Mlowkig day. It is enough in thie 
iuBtance to forward notice by the general post of the day 
next after the day of dishonor, if there be such post : if not, 
by the next post which leaves the town or place after the 
day succeeding the day of dishonor (9) (61). ^ 

<•> 8m id, \ CMIl Vi Jeremj, Mo. (#) See Daibiahire «. Psirker ; €(e£kl 

a Hi- ei» V. Jeremy ; Bray «• Hadwen, 5 M. a 

(ji) See jMff, 64, note (1). SeL 68 ; Willianu v. Smith, S B. & 

(f) Smiths. Mullett, tM supra. Al. 496. 

(r) Dobfees. Eastwood, 3 C. aP« 
SIS. 



(60) Notice may be given ihe same day the paper is dishonored, and ilt 
WMil If possible be given on the next day, or put into the post-office. Shed v. 
Brett, 1 Pick. Rep. 401. Talbot v. Clark, 8 ib. 54. Williams v. Matthews, 
$-Cowen's Rep. 258. Osborne v. Moncure, 3 Wend. Rep. 170. United 
States 9. Barker. 4 Wash. Cir. Rep^ 464. 1 Minor's Alab. Rep. 895. 1 
Miller's Loiiii. Rep, 515. If the parties reside in the same place, the notice 
mnst be peisonaL Hartford Bank v. Stedman, 3 Conn. R, 4o9. On a note 
isdoned when overdiie, and notice of nonpayment given two or three months 
•ASTt Md suffieiettt, as the facts showed that immediate notice was not con- 
HMMjilstnrt Van Hoeen «• Van Alstyne, 3 Wend. Rep. 75. 

(§1) As lo notice through the post-office, see Jackson f. Richards, 8 
Cdbes' Rep. 34a Stewart v, Eden, ib. 181. Ireland v. Kip, 10 Johns. Rep. 
4$0, 1 1 ilk 831. Lenox «. Rob<»t8, 8 WheaU Rep. 373. Bussard «. Levern^, 
6 ib. 108. Undenberger o. Beall, ib. 104. Shed v. Brett, 1 Pick. Rep. 401. 
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*Thus» if a btO drawn by A.» and indoraed by bim loB., 
fidb due, (and be disbonored), on Monday, and the pactiet 
live at distant placet, B. need not give nolice to A. by Mob* 
day's post, althougb the next post be not imlil Wednesday : 
*--but by Weinesdmfs post notice must be forwarded ; unlsss 
B; choose to transmit the notice by some other oonveyance, 
aad it actually reaches A. on the same day that he would 
ha«Fe received it had it gone by Wednesday's post (i). i 

Tfak ifistinetion will therelove be slMserved between the 
case of the parties residing in the same place («)-*«-end tbsk 
residing in different places, out of the limits of the twopenny 
poet. In the former case, notice should be given so that it 
amy be Tsomerfon the n^xi daig after the dishonor ;~ia the 
latter^ it suffices ^forward the notice €ai the next day afier 
the dishonor ; or, if there be no post on the day succeeding 
the day of dishonor, then by the next post which leaves the 
place. 



(») Bancroft v. Hall, Holt, 476, put iirto the office in the country to 

po§t, 9S8. The post is the best mode be aettt to liondon^ and vice ven^^^ 

of conveyance, because the holder will within the limits. And, therefore, 

not be affected by any miscarriage the holder seems guilty of neglect in 

arising from ja^;lect in that establish- not putting the letter into theofliM 

ment, sfil«, 63. at a sufficiently early hour on the 

(») Or saMe tLtdifSeteai places, — day after the dishonor, a& to enable 

if each be within the limita of the tw<h- the indorser to receive the notice on 

penny poet ; because s letter put into that day. This does not apply to 

that office at a certain hour, ought to the general post, 
be deliyered on the same day, though 



Mead V. Gngs, 5 Cowen's Rep. 303. Whittier v, Graffinan, 3 Greenl. Rep. 
88. Bank of Columbia v. Lawrence, 1 Pet. IT. S. Rep. 578. Williams v. tj. 
S. Bank, S ib. 96. U. S. Bank «. Carneal, ib. 543. Gallagher v. Roberts, 2 
Wash.Cir. Rep. 19 J. Davis r. Williams, 1 Peck's Tenn. Rep. 191. Louis, 
State Bank v. Rowell, 18 Martin's Rep. 506. Clay v. Oakley, 17 ib. 137; 
19 ib. 491. Bank of Columbia v. Magruder, 6 Har. & John. 172. In Hus- 
sey 9» Freeman, it was held that notice sent a distance of four miles eight 
days after Uie <Ushonor of a note, there being no mail between the two places, 
was too late. 10 Mass. Rep. 84. Notice of protest sent to town where the 
note was dated, and where the officers of the bank were informed the defend- 
ant tired, and where he in fact did liTe till just before the note was made,' 
hM Miffiemt. Utka Bank v. Davidson, 5 Wend. Rep. 587. 



J 



64 a NOTicB or Disaonoft, motest, &c. 

EaAfn^ TUrMg : Wliefe there are teveral miamti (x), and ihe in* 
7 ^* ilnuiieiii 18 retumed in the usual course by ta/fk party to the 
§^nmg Bo» penmi from whom he received it ; the rule is, that each in- 



doner Aot a dm/ for giving notice to hi$ indorser (y). Thus^ 
if id (the drawer) indorse or transfer to JB., and B. indorse 
to C^ and C to D., and the bill or note or cheeky become 
due on Monday, D. (the h<dder) should give or forward no- 
tice {x) to C on Tuesday; on Wednesday C. should give 
or forward notice to B*\ and the latter should take the same 
8lq> as regards JL on Thursday. And if this course be 
adopted, no laches occurs, and each party will be liable to 
thehokkr(6t). 

B^^ 1^4. But the rule is, not that the holder has as many days as 
d«hM thers are indorseri^ to give notice to a prior party— an early 
nfSmytiM indorser: it is, that each mderser ha$ Ait (mn day (a). If the 
Mg]^J^ koUkr (A) wish with certainty to secure a right to resort ai 
mice to any other party than his indorser (C) ; if, for in- 
stance, At widi to give notke to «A. (the dmwer,) and apply 
to Aisi for payment ; he should give A. notice on the day 
following the day of dishonor, and cannot defer the notice 
until T l a rtrf gy, merely because A. would not receive no* 
[ *t5 ] tiee of dishonor *until that day, if the instrument were rs« 
turned through the successive parties in the usual way (A). 

In other words, a party assuming to give notice to another, 

(«) Same nik in the ease of a bill, (g) But refaid nraat be had, in 

ae^ payable to kemrer, if there be p;iTiiigeachiiotioe,to the twopreced- 

aereiBl aasiflion by delivery, see ing general rules, in reference to the 

Camidge t. AUenby, 6 B. fc C. 373. dietances the respectiTe parties reiide 

(3f) Hilton o. Shepherd, cited S fh>m each other, and whether in Lon- 

Eas^ 14; Darbiahire v. JParker, 6 don or in the country, ttc. SeeGeill 

East, 3 ; Smith «. MuUett, 9 Camp. v. Jeremy, itiprtu 
S06 ; Jameson «. Swinton, 9 Taunt. (a) Per Burroughs, J., Dobree o« 

St4; Tomer v. Leach, 4 B. fc AL Eastwood, 3 C.&P.950. 
454; Bmy «. Hadwen, 5M. AtSeL (6) .Aiie, 64, n. (a). Tomer o. 

68. Leedi,4B«fcAL464 



(68) This is oM^ned to parties^ an agent must give immediate iiotio«. 
Sewall 9. Ronell, 3 Wend, Rep. S76» 
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16 bound, although there may be interveninif endorseneiiti 
or transfers, to transmit it to him within that period of time 
which the law has declared to be reasonable in this respect, 
as between an immediate indorser and indcNTsee, or his notice 
will be ineffectual. 

And it is always prudent, and often most material for the 
holder, to use this active diligence, that is, to gire notice on 
the day succeeding the dishonw, to a prior or early indorser, 
(although there are intermediate indorsements), in addition 
to notice to his own indorser. It is true thai the holder (D.) 
might rewNTt to .d. or J?., without giving either of them any 
notice, {Hrovided they received regular notice from any other 
party to the instrument (c). Still it is obvious that D. incurs 
a ride, besides unnecessarily subjecting his case against JL 
or £. to a difficulty in proo^ by not khmelf giving Aem, (as 
well as C.,) immediate notice. The indorser, («tf., or A)» 
not receiving due notice from some party to the instrument, 
is discharged from aU liability thereon: he is not even 
responsible to the holder, although the latter gave proper 
notice to M# indorser. 

Upon the dishonor of a biU, it is not enough thai the If any 
drawer or indorser receives notice in as many days as there ^^!^ ^ 
are subsequent indorsees, unless it is shown that each indonee f^ Boti« 
gave notice intiUa a dm/ after reeekmg U; as if any ens has au^prior^' 
been beyond the day, the drawer and prior indorsers are ^j^^ 
discharged (if). The fault or neglect of any one indorser is dhsiftd. 
an immediate and abioluU discharge of all the prm parties 
who had not previously received due notice (e): and the 
delay cannot be effectually supplied, compensated, or cured, 
by any subsequent extraordinary diligence in forwarding 

• 

(e) See jwif, SSL WUeon l^ Swa« (e) UnJeee waited, iuc with 

htfff 1 Stark. R. 34* knowledge. See mUe, 60. 

(4) Manh v. BiaxweUt % Camp. 
tU, note. 
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motice ; allhougli by mich activity a prior party, who ia sued, 
reetiyed notice as sooa as it would have reached him, had 
them beeano such laches ia the course ol the return gf the 
thcough the successive iiidorsers(/). 



If the instrument, when dishonored, be held by a banker(g) 
tot his customer or enipiloyer, in the regular course of busi- 
aess^ sudli banker is considered, for the purposes of nolice» 
[ *M ] 9s a holder, distinct *from his principal, and has therefcre « 
dby to give notice to him, iand the principal »till has another 
day to give netice to his indocser, &c. 



And die principle of this rule has been extended te a case 
in which a (wineipal having had remitted to him a bill famt 
his traveller. Was ignorant of the indocser's address, . and 
wfoti» to Us traveller to supply the information : k bong 
held that the delay thus occasioned was not a discharge of 
the mdorser, the traveller having given him notice immedh* 
alelf after he received the principaPs letter (A). And it h» 
beea decided, that if an attorney be empbyed by the hddec 
to discover the residence of an indorser, he nned not write to 
his client upon the subject, until the day following that on 
which he makes the discovery : and the client, (the holder), 
Med net send notke mitfl the day aller that upon whish he 
irom the solictor (i) (6S)« 



(/> Taintr o^ LhuJ^ 4 Kit AL dunwr, who had becaalsa diadiai|;a4 

454. Thufl^ in the inslaoce before by laches. See Roecow v. Hardy« 

mentioned, suppoee D. did not gire 12 East, 434. 

BOliosto C. satU Wednesday, (in- (g) Haynes«.BirlB^3R&P. 599. 

stead of Tuesday,) B. and Ji. would Scott o. LiiToid, 9 East,. 347 ; I^ang- 

be respectirely dischM^, although dale «* Trimmer, 15 East, 391 ; Bray 

IX or C> gaive notice to B» on Wednes- v, Hadwen, 5 M» & Sel. 68 ; Paly «. 

day, and Ji* received it on Thursday. Slattcr, 4 C. & P. SSOO. Same rule 

And il i<A9W8 in these cases, that as to checks,. Robson si. Bennett, d 

although a party thus discharged Taunt. 38S. 

choose to take up the bill, or do so in (h) Baldwin v, Richardson, 1 B. & 

ignorance of the facts, he will obtain C, 245. 

no right of action against a prior in- (t) Firth v. Thrush, 8 B. & C. 387. 

(63) The agent is not bound to gire notice to the indorser, but may send 
to his principaL Colt v. Noble, 5 Mass. Rep. 167. Turno «. Lague, 2 Johns. 
Cases, 1« 
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Suniag is nol to be reckooed as a day fox gvmtg notice of SuadaY 
dkAknor, where the hill fatta dae oa Sati»r&iy (k). In such ^^ ^otiot, 
cam the boida* need not give notice until Monday (64). ^ 
And a party who receivesr n<Aiee on a Svoday, is considered 
to have received it on Monday ; so that he need not give 
or forward notice until Tuesday (2). Christmas-Day, and 
QncA Friday, and days of public £Bst and thaidcsgiviag, are 
the saose as Sunday in this respect ; and tf Ckistmas^Dej, 
or a fiist^ or thanksgiving day, fisdl on Mtrndrnf^ (the bill 
becoming due on Saturday,) notice need not be given until 
TlieBday (m). 

Notice of dbhonor may eflfectually be given tgnm the day Notice 
the instmmeaott &Ik due ; provided th^e has been, on that ^^^eii 
day^ a prior due presentmeirt and absolute refusal, or it ^ ^X 
seems a mere neglect, to pay (») (65). 

Notke must be given during the usual hours of business ; 
if the person hy whom it is to be received is in business : if 
noty it nay be give» at any seascmable cur reasonable hour of 
the day(o). 

A deUy (p) in giving notice <rf dishonor may be excused 

(*) Ha3mcs v. Birks, 3 B. & P. Hartley v. Case, 4 B. & C. 339. It 

599; see Tassell v. Lewis, Ld« is said to hare been decided in Clowes 

Raym. 743. v, Chaldecott, K. B., H. T. 1829, 

(f) Bray v, Hadwen, 5 M. & S.68 ; 7 Law J., 147, post, 1428, that a mere 

Wn^t«.€hawcros8,S6.& Al. 501, neglect without a refusal to pay, 

note (a) ; Hawkes v. Salter, 4 Bmg. would justify giving notice on the 

715. So in the case of a Jewish fes- same day. 

tiral, held sacred by the Jews, a per- (o) See Jameson v. Swinton, 3 

son of that persuasion need not for- TaunU 224 ; Bancroft v. Hall, Holt, 

word notice on that day, Lindo v. H. P. C. 476 ; see ante, 47 and 53, 

Unsworth, 2 Camp. 602. BayL 5 ed. 276. 

(m) 7& 8 Qco, 4, c. 15, post, 138. (p) When the omission to give 

See arUCf 61. any notice is justifiable, see ante, 57 

(n) Burbridge V. Manners, 3 Camp, to 60. 
193; £«p. Moline, 19 Ves. 216; 

(64) Jackson v. Richards, 2 Caines' Rep, 343. Williams v, Mathews, 3 
Cowen Rep. 252. Osborne o. Moncure, 3 Wend. Rep. 170. 

(65) But an action cannot be brought on the third day of grace, 3 Wend. 
R. 170. 

18 
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If hoUw ^ ^^ h<4dor*8 ign/orance of the indorser's residenco or place 



^.^ ^* of buaiiiefliu in cases in which the instrument itself does not 
•xeoMd indicate where he is to be met with (9) ; provided the holder 
^H^S^ can show *that he used due dUigenee to discover where the 
«**■«*• .party was to be found (r). 

This diligence consists in taking immediate and active 
steps (s) to discover the place of abode, by making proper in- 
quiries of those persons from which it is leasonable to sup- 
pose that inibrmation may be obtained. In general, inquiry 
of the other parties to the instrument seems to be suffi- 
cient (1). 

Reasonable diUgence is used if immediate inquiry be made 
of the maker of a note, for the residence of the payee ; tcx it 
may naturally be expected that the former can ftimish the 
required information («). So, where the residence of the 
drawer was unknown, and the holder inquired, (the day after 
the dishonor), respecting such residence, of the last indorser.; 
and on bis referriog to the preceding indorser, the holder 
called on the latter indorser, and on his being out, he called 
again the following day, and on their ascertaining where the 
drawer lived, the holder gave him notice ; it was held that 
there had been no laches (a;). 

(9) Bateman v. Joseph, IS East, lai^ icnm general]/, see Mann o. 

433 ; see as to the indorsee abscond- Moors, Waiter «. EUiynes, anU, 4. 

ing, Walwyn v. St. Cluintin, t B. St («) SembU, that it is sufficient to 

P. S6S ; Crosse v. Smith, 1 M. & institute the inquiry the day after the 

SeL 545. Whether due diligence has dishonor. See Browning 9. Kinnear, 

been used to discover the place of Gow, R. 81. 

residence, was said by the Court, in (Q But this alone may' in some 

Bateman v. Joseph, to be a question cases be insufficient If, for instance, 

for the jury. the other parties to the instrument 

(r) See the forms, ante, 3, 80, from cannot, or will not furnish the infbr- 

whidi it will appear that the resi- mation, and the holder is aware that 

dences of the parties, except that of the party has near relations livins in 

the eceeplor, are rarely stated on the the neighborhood, and knows ueir 

face of the instrument. The drawer, residence, he ought, it would seem, .to 

however, generally dates the bill at make inquiries of &em also, 

the town at which it is drawn. As (u) Sturges o. Derrick, Wightw. 7S. 

. to directing the notice to a party at a (x) Browning v. Kinnear, Gow, R. 
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Bui it 18 not sufficient where notice is to be given to an 
indoraer, merely to make inquiry, (as to his abode,) at a 
place where the acceptor bad made the bill payable (y). 

And a deUw in erivinff the usual notice is excused^ if the ^}^7 ^ 
defendant indorsed the instrument to the plaintiff 00 recently tke when 
before it became due that, in reference to distance, &c., it ^^'ig^ 
was obviously impracticable to present the instrument for doned. 
payment on the day it became payable, according to its ten* 
or, and to give the usual notice of dishonor (z). 



HL— BY YTHOM NOTICE MAY EFFECTUALLY BE GIVEN. 

It may be doubtful, whether the notice of dishonor need 
expressly signify that the party giving it, demands payment 
of the party by whom it is received. It appears to be suffi- 
cient, as before observed, to intimate simply that the instru- 
ment, (describing it), has been dishonored; the party giving 
the notice taking care to inform the person to whom he 
transmits it, that he stands in the situation of holder *or in- r *0s 1 
dorsee. The notice thus given sufficiently imparts to the 
party to whom it is given, that he is subject to the claim of 
the subsequent parties ; that he is held liable, and should 
take up the instrument, and thus guard himself against ex- 
pense, and provide himself with the right to pursue his reme- 
dy upon the instrument 

But a notice of dishonor does not satisfactorily convey the Notice 
requisite information, or put the party upon his guard, if it ^^^ i^ 
be not given by some one who either is the holder, or may P^ to 
become so by taking up the instrument, and who is a patty •tniment. 

81. See further instances of due dili- (y) Bereridge v, Burgis, 3 Camp. 

gmce, Baldwin v. Richardson, 1 B. fc 562. 

. 165 ; Firth v. Thrush, 8 B. <t C. (x) See mUe, 61 ; 1 Pardesf. 461. 
3S7 ; and see tmte, 4% 51, 58. 
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tliorelo. Notice fnm a strrngtr^ howeret correct, ca&noi 
Mfficieiitly impmrt 4o the party to idioni it is given, that he 
is deemed respomible (66). It only Bfpmea bim of the mere 
fact of dishonor, and is therefore insufficient (a) ; and it 
saeni% for Uie sanne trnMns^ that notice frbm the acceptor of 
ahfli, or maker of a aote, is agswJIy iefectite; vnlbmikom 
parties haY« had express aatherity from the hoMer to give 
notice iM>tHm(»}<67). 

It was once co ma de r e d that notice must be given by this 
actual holder o{ the instrument, and could not effectually be 
sent by another indorsee (c). But the rule is now clearly 
otherwise : and not only may notice be given by either of 
the ether parties (d) who could become a holder by paying the 
bill ; but notice from him, though not the holder at the time, 
is deemed notice from the holder, and all the other parties 
who could acquire a right of action on the instrument against 
the person receiving notice (e). If, therefore, in the instance 
before put (f), D. gave due notice to Jl., the indorsers B. 
and C might sue .fl., although they had given him no inti^ 
mation of ibe nonpayment (68). 

(a) Stewait 9. KeeneUy 't Camp. < J) Or their ageiits, lee per Ld. El- 

177. . lsDboro«8^h» ia Stevartv.fiJBDnett, a 

lb) Bavl. 5 ed. a54, 25S. See, how- Camp. 177; or attorneys, firth a. 

evfir, HoBber v. Kierhan, 4 Camp. S7 ; Thrush, 6 B. a O . S87. 

Shaw •. Croft, eoram Lord Keflyoii« («) JaoMaon n. Swiiitoii, 9 Caate. 

Srtt after T. T. 179d, MS. Cutty, 3^3 ; Wilsoav. Swabey, 1 Stark. R. 

a « ed. 5S7, Moia (rf|« S4. 

(e) See Tindall v. brown, 1 T. R. (/) JhUe^ 64. 
170 ; Exp, Barclay, 7 Yes. 597. 



|B6) Clmdiiie v. ffWler, 3 Wmd, Rep. 173, vad sotke from a dvairee 
who refuses to accept no better than from a stranger. Stanton 9. Blossom, 14 
InasSu R^p* lie. 

(e7) Bank of Utka v. Smith, 1 8 Johns. Re^. 83(K Hartlbrd Battk n. Sted- 
man, 3 Conn. Rep. 489. Shed v. Brett^ 1 Pick. Rep. 401. Mills «. IT. S. 
Bteik, 1 1 Wheat. BMif^ 481. 

(68) If an indoraer receive notice of the dishonor of a bill or note, he must 
immediately take it up and ffive notice to all the antecedent parties whom he 
meattBtd cfaatge, otherwise 3rey will not be holden. Morgan v. Woodwortfa, 
3 Jobn. Cas. 89. 

A bilt Wa9 drawn by the defendant, at New Otieans, on Philadelphia, in 
favor of the plaintiff, and was by him indorsed, in fVdl, to a third person, and 
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IV.— TO WHOM NOTICE SHOULD BE aiVEN. 

We have already explained tbat the parties frimari^ 
ble OB the bill or note, as Jhe acoeptof of the bill, aad maker 
of the note, aro &ot entitled io notice of dishonor, althongh 
the instrument be payable at a particular place ; and that it 
need only be given to parties responsible in the second de- 
gree, who, on taking up the instrusaent, would have a legal 
claim thereon (^). 

In ord^r to perfect the claim against the indorsers aX a for* 
eign or inland bill, or the assignors of a check, it is not tM^ 
ce$$arff tot the bolder to give notice to the drawer of the bill 
or check, or demand * payment of him. It k for the indonh [ *^^ ] 
ers to give the drawer notice, if they wish to preserve a re- 
medy against hinu It is 9ufieieiU for the hdder to give no- 
tice Io those persons whom he may wish to sue (gg)* But 
we have seen that if the holder give notice mdj to a particu- 

(g) Jiwte, S9, 40, 56, 57. The ex- ered, mUe^ 57, 58. 

ception ia the instance of the drawer, {gg) Bromley o. Frazier, 1 Stnu 

&c not haying effects in the hands of 441 ; Heylin 9. Adamson, Burr. 6S9; 

the drawee, &«. has tdso been connd*- Rickford v. Ridge, S Camp. 539. 



^^A*^a***Ai4ki-i^^^^k^«*ata^****^B<4*a*i***^>MaB**hMk*i»*a*iaa 



regularlx protested for aba-acccpilanBe, and noii-payaMnt ; iHit no nodee of 
the dishonor of the bill was proved to have been given to the drawer. The 
ind eroci iw ut being in full, cannot be stricken out at tike time of trial ; the wast 
of notice destroys the pkdntiff 's right to recover from the defendant* Craig 
V. firown, 1 Peters' Rep. 171. 

In an setiim against the first indomr of a Me by & Bubsequoit AndoiMr, 
it is sufficient if it appear that notice of non-payment was given to the de- 
fendant by the holder, and the right of action of tfake pkintifF is luA affected 
by a delay for more than a year to take up the note and bring his action 
against the defendant. Stafford v. Yates, 18 John. 388. One to whom a 
bill er aole has been indovsed, merely as agcpit tocolloet {e, g. a bank) is con- 
sidered as a holder for the purpose of giving and receiving notice of non-pay- 
ment; and he is not bound to give notice of non-payment directly to all prior 
pftxties ; btA may notice his next immediate indorser, who is botoid to uoCice 
his indorser^ &c. in the same manner as if the bill or note had been nogotiatfed 
in tiie Mual course of business for valuable cousideration. Mead ». Eags, 5 
Cowen, 303. 

if an Indorser ftceive notice from any one who is a party, he is Ikbla to 
any subsequent mdorser, though he may have received no notice from him. M, 
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Pmont 



BiU 

by " 
rmlewrit- 
inrnolen- 
titlBdU> 



lar indoner, be cannoC sue other indoraers, to whom no no* 
tice 18 given by eitber of the parties to the instrument (A). 

Persons whose names are not tipon the instruments ; or who 
are not partki theretOf but have transferred the instrument 
by delivery when payable to bearer ; are not within the €«#- 
Ism of merckmte as to givbg notice. Therefore, a party 
who by an independent memorandum guarantees the pay- 
ment of a bill, is not, as a matter of absolute right, entitled 
to notice. It is not necessarily eeeeniud to give him no- 
tice (t). But as a surety, (upon general principles), he may 
be discharged if he can show that a particular loss or preju- 
dice has accrued to him from the omission to give him notice ; 
but even then, the discharge will only be, it seems, to the ex- 
tent of the detriment (J). 



When 
indon 



If bank- 
rupt, no- 
tketolM 
given a^ 



If the indorser be dead, notice should be given to his per- 
sonal representative, as soon as he is appointed, and his 
residence ia known, or may be discovered by due dili- 
gence (k). 

IiL/case the indorser be a bankruptf notice of dishonor 
should be given to him, if assignees have not been appmnt- 
ed (i). If at the time notice ought to be given, assignees 
have been appointed, and the holder is aware of the fact, and 
the bankrupt's house is open, (although he has absconded), 
and the messenger is in possession, notice should be given to 
the assignees (m). 



To part- 
ners. 



Notice to one of several partners is notice to the firm ; and 

(4) AfUi, 64, 65* 1 B. & C. 10 ; Van Wort v. WooUey, 

(i) As to nrtattUmefU for pavment 3 B. & C. 439. 

on the day the instrument falls due, {k) See ante, 49, 66 ; BayL 6 ed. 

as acainst such a party, see ante, 48. ft86. 

(j) See PhUips V. Astiing, 8 (Q JBxporle Moline, 19 Yes. 816. 

Taunt 806 ; Warrington v, Furbor, (m) Rohde v. Proctor, 4 B. flc C. 

8 East, 848 ; Swinyard v. Bowes, 6 517:1 Montag. & M*Ar. 430, 8, C. 
M. a Sel. 68 ; Holbrow v. Wilkins, 
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if a firm draw a lull upon another firm, and one of the draw- 
ers be also one of the acceptors, it will be presumed that 
all the drawers had notice of the dishonor, and no express 
notice to them is required (n) (69). 

The manner hi which notice should be given will be here* 
after considered (o) : it may be aided, that notice to the clerk 
or servant of the indorser, at his shop or residence, will in 
genera] be 8uflkient(|i): but notice to his attorney, not 
specially authorized to receive it, or employed in relation to 
the instrument, will not, it seems, suffice (q). 



*V.— THE IdANNER OF GIVING NOTICE, AND THE FORM 

OF IT. 



[«70] 



The notice of dishonor, whether verbal or in writing, need m 
not be given penonally to the party entitled to notice : nor and fcrm 
need it be in writing. It suffices to send a verbal message 
Jo his house, at a reasonable hour ; or, if he be a merchant 
or in trade, to his counting-house or shop, within the hours 
of business ; and although such counting-house be shut up 
wh^n the messenger calls at a proper hour, it will not be 
necessary to send a written notice, or call at the reridmet of 
the party (r). 

(tt) Porihouae «. Parker, 1 Camp. 564 ; Goldsmith v. Bland, at Guild- 

89 ; Bignold v, Waterbonse, 1 M. & hall, cor. Ld. Eldon, 1 March, 1800, 

Sel. SS9, per Lord Ellenborough. Bayl. 5 ed. 676, note 113; Chitty, B. 

(o) Post, 70. 8 ed. 50S, note (e). 8, C. ; Bancroft 

(p) Id, ; see Cromwell v. Hynson, o. Hall, Holt, N. P. C. 476. As to 

SEsp.R.611; Walwynv. SuCtuin- serTice of notice df a foreign bill 

tin, 1 B. aP. 653 ; Cheek v. Roper, where the party is abroad, but bis 

5 Esp. R. 175. family reside here, see Cromwell v. 

(q) See Cross t. Smith, 1 M. & Hynson, 8 Esp. R. 511. What are 

Set 545 ; see Firth v. Thrush, 8 B. the usual hours of business, ante, 47 

AC. 387. and 66. 

(r) Cross ». Smith, 1 M. & Sel. 



(69) Notice to one of several joint indorsers binds all. Podge v. Bank of 
Kentucky, S Marsh. 616. 
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li is Ibe uflndt mad park»p8 the most prudeiit, course to 
sead aoUce of diriionor by llw p0H ; wbicb suffices whether 
tho hfll be foteigm or inlancL If the lett^ be property di- 
rected (t), and duly put in the poet (t\ ikeforeign or idImmI 
holder is safe, though the notice miscarry («). But it is not 
wjffiiay to adopt this OHida of tinnnnitting the noliee. A 
priTalo moMenget may boMsent, if d«e diligeBce be used in 
diwpatrhing him» and he be not guiky of unreaaonabte delay 
ik his pnogress : and under such circumstances^ it seems to 
be no objeotion that the party wonld-have recei¥ed notice 
at a somewhat eadicr bout if notice had been sent by the 
post(«)(70). 

If there be no post, the ordinary mode of conveyance may 
be used(y); or a private messenger may, it seems, be 
sent (z). But the ordinary and regular mode of conveyance 
may be adopted, although a chance method of sending no- 
tice, which turned out to ba more expediliousi presents it«- 
self(a). 

No preciee form of words is necessary to be used in giving 
notice of dishonor (b). It is, however, obvious that it should 
imfOKi that the instrument in question has been dishonored. 
A mere JUmmid of payment by the holder or Iw aiitomey, 
without any intimation that the acceptor or mnker has not 
paid it, will not suffice (c). And it has been laid down 

(i) See Welter 9. Haynei, R. & Or) Beecroa «. Hall, Holt, 47 6. 

Moody, 149; Bfteas v. Moon, R. h (y) MuUmea & lyEgwao, 8H.BI. 

Bi. 94»; Eadaile v. Sowerby, 11 565. 

East, 1 17, and onte, 4. (z) As to reoofvering the expenses 

(I) That tJie gifing a letter to a of an eztmordinary conveyance, see 

bellman in the street will not suffice, Pearson «. Cianlaii, 2 Smith R. 404. 

«Be Hawkins v^ Rutt, Pealro, Rep» (a) Muilman v. D'Eguino. 

186 : Medqu. (6) Per BuUer, J., Tindal 9. Brown, 

(») Saimderson v. Judge, S H. Bla. 1 T. R. 167 ; per Ld. Tenterden, C. 

509 ; Dobree «. Eastwood, 3 C. & P. J., Hartley v. Case, 4 B. & C. 339. 

250 1 Hilton «. Fairclough, 2 Camp. (c) Hartley v. Case, and Solarte v: 

623. Palmer, 5 IkL &. P, 575, 

(70) Notice left at house with fe&ow boarder held sufficient. U. S. Bank 
V, Hatchi 6 Pet. Rep. 250. 
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*^ that the purpose of giving notice is not merely that th.e 
indorser should know that the note is not paid, for he is 
chargeable only in the second degree ; but to render him 
liable, you must *show that the holder looked to him for [ ♦Tl ] 
payment, and gave him notice that he did so ;" — and that 
** the notice must import that the' holder considers the in- 
dorser liable, and expects paymentfrom him"(({) (71). 

A mistake in describing the Ull or note, or parties thereto, ^^^^^'^^^ 
will render the notice invalid, if the error be of such a nature 
that it is likely to deceive the party, and the jury ithink he 
was really misled (c) (72). 

{d) Per BuUer, J. in Tindal v» dishonor described the note as Jotham 

Brown; and see Bayl. 5 ed. 266. Cushing*8 note instead of Jotham 

But the object of requiring; notice Cushmm^a, and stated it was due 

seems to be answered by holding that sixth January instead of the third 

notice of dishonor, without any ex- January, the jury were directed to 

press intimation that the drawer or find for the plaintiff if they thought 

indorser is held liable, or an express the defendant must have known 

demand of payment from him, is suffi- what note was meant ; and the court 

cient. It is only reasonable to assume held the direction correct, Smith v. 

that the party receivins: notice of dis- Whiting, 12 Mass. R. 6, Bayl. 162,^' 

honor, is aware of his legal responsi- Amer. ed. The cases as to the misde- 

bility, and infers and expects that the scription of a bill, &c. in an insolvent's 

holder, or other indorsee giving the schedule, proceed upon the same 

notice, will look to him for payment, principle ; seeNias v. Nicholson, 2 C* 

see ante, 56, 68 ; and see Marg^sson v. & P. 120 ; Reeves v, Lambert, 4 B. 

Goble, 2 Chitty, R. 364. & C. 214; Eastwood v. Brown, Ry. 

(e) See Beauchamp v. Cash, Dow. & M. 312 ; Cox v, Reid, Ry. & M. 

& R. N. P. R. 3 ; Margesson v. Go- 202 j Pascall v. Brown, 3 Stark. R. 

ble. In America, where a notice of 54 ; Levy v. Dolbell, Mo. & M. 202. 



(71) Where a dishonored note was left with the indorser, who was an at- 
torney, for collection ; held not sufficient notice to charge him as indorser. 
Agar V. M'Manus, 11 Johns. R. 180. 

The notice however is sufficient if it state the nonpa3rment ; and it is not 
necessary to state expressly, for it is justly implied, that the'holder looks to 
the indorser. 8 Kent's Com. 2 ed. 108. See also Lenox v. Leveret, 10. Mass. 
Rep* 1. Wallace v. Agry, 4Mason Rep. 336. Ken*«rorthy «. Hopkins, 1 Iplins.* 
Cases, 107. f 

(72) If there be a slight mistake in the description of the note or l^it will 
not vitiate the notice, if the party would not be led into an error by it. As 
if in case of a note payable at a bank, where the indorser had no other note 
but the one described, the time when it became due should be wrongly stated. 
Smith V. Whiting, 12 Mass. Rep. 6. ; or the sunT should be mistaken. Reed 
V. SeizaSy 2 John. Cas. 337. 

19 
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FORMS OF AFFIDAVITS TO HOLD TO BAIL. 

L On Bitts of Exchange. 

1. Drawer v. Acceptor, 

2. Indorsee v. •SIcceptor. 

3. Payee v. Drawer. 

4. Indorsee v. Drawer. 
6. Indorsee v. Indorser. 

6. On a Foreign BUI. 

II. On Promissory Mtes. 

7. Payee v. Jlfafcer. 

8. Indorser v. Jkfafeer. 

9. Indorsee v. Indorser. 

III. On Checks on Bankers. 

10. Holder v. Drawer. 



! L— ON BILLS OP EXCHANGE. 



1. Drawer v. Acceptor. 
In the [King's Bench] (a). 

A. B., of London, merchant (6), [or "E. F. (c)of, ij-c. 
clerk to A. B., of London, merchant,"] maketh oath and 

(a) The affidayit must be correctly {h) The statement of the depo- 

entitled in the Court in which the ac- nent's abode and addition is essential, 

tion is brought ; but not in the cause, See Tidd, 9 ed. 178 ; 1 Archb* by T. 

otherwise it will be bad. Tidd,9ed. Chitty, 83. 

180, 181. (c) The affidavit may be made by a 
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saiih, that C. D. (d) is justly and truly indebted to this depo- 
nent [or ^^ the said A. B."] in the sum of 1001. {e\ on a bill 
of exchange (/) drawn by this deponent [or "the said A. 
B."] *upon and accepted (g) by the said C. D. (g), for the [ *73 ] 
pajrment of the sum of 50/. (A) to this deponent (%)y [or " the 
said A. B.,"] at a certain day now past (fe), and in the 
furthei^ sum of 100{. for, fyc. (Z). 

third person, without describing him- face o( the bill. Brook v. Coleman, S 

self as clerk or agent. If he so de- DowL P. C. 7 ; 1 C. & M. 621, 5. C 

scribe himself, his place of residence 8ed vide Lewis v. Gompertz, 2 C. & 

need not be stated, and it will be suifi- J. 352 ; Hanley v. Morgan, 2 C. & 

cient to describe himself as of his em- J. 331. It must also be shown how 

ployer's office or place of business; or much is due. Walmsley v. Dibdin, 

It will be enough to describe himself 10 Moore, 350. 

as clerk to his employer, whose lid- (i) It has been held not to be essen- 

dress is stated. Tidd, 9 ed. 179. tial to state the character in which the 

(<2) By rule 32 HiL T. 1832, where plaintiff sues, whether as drawer, pay- 
the defendant is described in Uie pro- ee or indorsee. See Bradshaw v. Sad- « 
cess or affidavit to hold to bail by ini- dington, 7 Elast, 94 ; see Maehu v, 
tials, or by a wrong name, or toithout a Fraser, 7 Taunt. 171 ; ted qu, et vide 
Christian name, the defendant is not Lamb v. Newsome, 5 Moore, 14 ; see 
to be discharged out of custody, or Tenon v. Mars, 8 B. & C. 638* 
the bail bond deliyered up to be can- ik) In an action against iheaecep- 
celled, if it appear to the Court that tor of a bill, or maker of a note, it must 
due diligence has been used to obtain be expressly stated or shown when 
knowledge of the proper name. By 3 the instrument was payable, or that 
& 4 Wm. 4, c 42, s. 11, pleas of mis- the time for pa3rmenthas elapsed, and 
nomer are disallowed ; but the de- that it is overdue. Jackson v» Yate, 
fendant may, W judge's order, com- 2 M. & S. 148 ; Halcombe v. Lamb- 
pel the plaintiff to cause his declara- kin, id, 475 ; Edwards v, Dick, 3 B. 
tion to be amended. & Al. 495 ; Sands v. Graham, 4 Moor, 

(e) The arrest cannot be for less 18 ; Machu v. Fraser, 7 Taunt. 171 ; 

than 20/. Kirk v. Almond, 2 C. & J. 354 ; ali- 

(/) " On an Instrument called a ter, it seems against the drawer of a 
BiW* is bad. Dewsbury v, Willis, bill, or indorser of a note, see id, Da- 
M'CleL 366* The date need not be vidson v. March, IN. R. 157 ; Jack- 
stated. * son V. Yate; 2 M. & Sel. 148, Per 

(g) '' Purporting" to be accepted, Bayley, J. ; and see Halcombe v. 
&c would be bad. Lorie v. Long- Lambkin, 2 M. & Sel. 476. But it is 
ster, 3 Law J. 55, K. B. Nov. 12, now held to be necessary, in an affi- 
1824. And it must be distinctly davit against the drawer or indorsers, 
shown in what character, defendant to show the presentment to, and de- 
became a party to the instrument, fault of the acceptor, inf^a, note (g)« 
viz. as acceptor, drawer^ &c. Hum- If it appear on the face of the affida- 
phries v, Winslow, 6 Taunt. 531. vit, in consequence of a mistake in 
An affidavit that A. and B. are in- stating the dates, that the bill was 
debted on a bill '' accepted in the not due when the affidavit was made, 
firm of A. and B. by them, or one of the affidavit is defective. Jadis v. 
them,» is defective. Hamer v. Ash- Williams, K. B. 1 Feb. 1827, 5 Law 
by, C. P. May 7, 1825, 3 Law J. 144. J. 136. 

(A) It seems necessary to state (0 It is not necessary, it seems, to 

what sum is made payable on the show what particular sum is due se< 
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[A tender by defendant in bank notes need not be nega* 
tived.] 

S. Indorsee v. Receptor. 
«— -in the sum of lOOl. as indorsee (m) of a bill of exchange^ 
drawn hj E. F. upon and accepted by the said C. D. for the 
payment to the said E. F., or his order (n), oi the sum of 
100/., at a certain day now past, and by him the said E. F. (o) 
indorsed to this deponent. 

S. Payee v. Drawer. 
i n the sum of 1002. on a bill of exchange drawn by the 
said C. D. upon E. F., for the payment of the sum of lOOL 
to this deponent, at a certain day now pa^t (p), and which 
•aid bill of exchange hath been presented to the said E. F. 
for payment, [or " acceptance*' according to the fact whether 
the dishonor were nonacceptance or nonpayment^ on presentment 
for aceq^Umce or payment^] but he hath refused to pay [or 
** accept''] the same (9). 

paratelyfor each debt sworn to. It C. 445. And on the same principle, 

may be averred that defendant is in- the allegation of presentment to the 

debted " m 2001. for,(&c) and for, &c.'' maker, and his default, should be in- 

It has lately been decided thai if the troduced into an affidavit against the 

aifidaTit be dtfective to any one debt payee and indoreer of a promissory 

•worn to, it is bad in toto, although noU» But notice to the defendant of 

t)i6 dsbts be separately stated as to the dishonor need not, it seems, be 

amount, &c. Kirk v. Almond, 2 C. stated. 

h J. 354. If there has been no presentment^ 

(m) See supra, note (0* but it has been dispensed with, (see 

(n) "Or his order" need not be ante, 49, and Form of Declaration, 

stated. It need not expressly be sworn post, Sect. 2, No. 18); the affidavit 

that the bill was negotiable. Hughes should be framed accordingly, stating 

V. Brett, 6 Bing. 239. the dispensation shortly, thus : '* And 

(o) It must be shown by whom the this deponent saith, that the said C. 

bill was indorsed to the plaintiff D. dispensed with the presentment of 

Lewis V, Gompertz, 2 C. & J. 352 ; the said bill to the said E. F. for pay- 

WooUey v. Eseudier, 2 M, & Sc 39% ment, and requested this deponent not 

(p) See supra, note [k), to present, and discharged him from 

(9) The presentment to the drawee, presenting, the same to the said K F. 

and his default, must be shown in the for payment, and the said E, F. hath 

affidavit against the drawer or indors- not paid the same, or any part there- 

er. See fiuckworth v. Levy, 7 Bing. o£" If the drawee could not be 

f51 ; CroM v. Morgan, 1 DowL F. found, &c.and therefore there was no 

C. Iff j Banting v. Jadif, 1 Dowl. P. presentment, (see ante, 49, and pctif 
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*4. Indorsee v. Drawer. 
-in the sum of lOOl. as indorsee (r) of a bill of exchange, 



drawn by the said C. D. on £. F., for the payment of the 
sum of 100/. to the order of the said C. D., at a certain day 
now past, and by him (r) the said C. D. indorsed (r) to this 
deponent, and which said bill of exchange hath been present- 
ed to the said E. F. for payment, [or " acceptance,*'] but 
he hath refused to pay [or " accept"] the same. 

6. Indorsee v. Indorser» 
^in the sum of lOOZ, as indorsee of a bill of exchange 



drawn by E. F. on 6. H., for the payment of the sum of 
SOL to the said E. F. or order, at a certain day now past, 
and by the said E. F« indorsed to the said C. D., and by the 
said C^ D. indorsed (s) to this deponent (t)^ and which said 
bill of exchange hath been presented to the said G. H. for 
payment, [or " acceptance,"] but he hath refused to pay 
[or " accept"] the same. 

6. On a Foreign Bill. 
[The form wUl be similar to the form on an inland hill, except 
that it seems to he proper to state, that the hill was drawn ^^ in 
parts beyond the seas, namely, at — ," and if the action he 
againsb the drawer, payee, or indorser, (see ante, 61,) it may al- 
so be better to add, " that the bill was protested for nonpay- 
ment" (or " for nonacceptance," according to the fact,) " there- 
of." See Forms of Declarations, post, 94 to 96.] 



II.— ON PROMISSORY NOTES. 



7. Payee v. Maker, 
-in the sum of lOOZ. on a promissory note in writing, 



§ 2. Form of Declararation, No. 16,) (r) See ante, 73, note (i). 

there should be a statement accord- (s) See ante^ 73, note (o). 

ingly, instead of the averment of pre* (0 See an^«, 73, note (t). Inter- 

sentment. mediate indorsements need not be sta- 
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made by the said C. D. for the payment of the sum of lOOi. 
to this deponent, at a certain day now past («») [or ** upon 
demand," according to the f act] 

8. Indorsee v. Maker, 
— ^in the sum of lOOL as indorsee of a promissory note in 
writing, made by the said C. D. for the payment of the sum 
of 10(N. to E. F. or order (x), at a certain day now past, and 
by him indorsed to this deponent. 

9. Indorsee v. Indorser. 
i n the sum of 100/. as the indorsee of a promissory note 
in writing, made by E. F., and whereby the said £. F. pro- 
mised to pay to the said C. D. or order, the sum of lOOl. at 
[ *76 ] a certain day now past, and which said note the *said C. D. 
indorsed to this deponent, and which note hath been present* 
ed (y) to the said E. F. for payment, but he hath refused (y) 
to pay the same. 



lU. ON CHECKS ON BANKERS. 

10. On a Check against the Drawer (z). 

-in the sum of 100/. upon a draft or order in writing for 
the payment of money, and commonly called a check on a 
banker, bearing date the 1st day of January, A. D. 1834, 
and drawn by the said C. D. on certain bankers, that is to 
say, Messrs. L. M. Sl Co. bankers, London, for the payment 
of the sum of 100/. to this deponent or bearer, and which 
said check, draft or order hath been presented to the said 
Messrs. L. M. & Co. for payment thereof, but they have 



ted ; but where the necanij of the (x) See mUe, 73, note (n). 
intermediate indorser ia not meant to (y) See ante, 73, note (9;. 
be resigned, they should be stated in (z) See Forms of DcMslarations, 



the declaration, Nos. 50 and 51. 

(«)^See antef 73, note (A). 



f 
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refused to pay the same, and the same is now over-due, in 
arrear, and unpaid. [If the plaintiff be an asngnee^ and not 
the drawer i state the check was payable *^U> E. F. or bearer/' 
and then allege^ ^^ and which E. F. duly assigned cuid de- 
livered the same to this deponent, who was and is the bearer 
thereof.'*] 



SECTION II. 

FORMS OF DECLARATIONS ON BILLS OF EX- 
CHANGE, PROMISSORY NOTES, AND CHECKS. 

USUAL COMMXNCXMENTS OF DECLARATIONS, WITH THE COMMON 

COUNT FOR GOODS SOLD, &C. 



I. Declarations in Assumpsit on Bills of Exchange — Inland 
BUls. 
1. In ordinary Cases. 

h Drawer, being Payee, against .Scc^tor. 

2. Drawer, not being Payee, and having taken up the 

BUI, against Acceptor, 

3. Payee, not being Drawer, against Acceptor. 

4. Indorsee against Acceptor. 

6. Payee against Drawer — Default Acceptance. 

6. Indorsee against Drawer-^^Default Acceptance. 

7. Indorsee against Indorser-^DefauU Acceptance. 

8. Indorsee against Drawer — Default Payment by 

Drawee. 

9. Indorsee against IndorecT'^DefauU Payment by 

Drawee. 
10. Indorsee against Drawer or Indorsee, on default Pay- 
ment when biU payable cfUr Sight. 
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*2, InparHcular Cases. 

11. Indorsee against Aeceptor^ €n> BiU accepUd payable 

at a Banker^Sf and *^ not eUewhere^^ according to 
the Statute 1 <$* 2 Geo. 4, c. 78. 

12. Indorsee agennst the Drawer in such Case. 

13. Indorsee against Drawer^ uhere Bill drawn and ac^ 

cepted payable at a particular place. 

14. Drawer against acceptor^ on BUI accepted payable 

upon a Contingency. 

15. Indorsee against Drawer^ where no notice of dishonor 

was giveny but Drawer had no Effects in the Drawee^ s 
hands. 

16. Against Drawer on default payment^ where Drawee 

could not be found. 

17. The likcy where Drawee was dead. 

18. The likey where Defendant (the Drawer) dispensed 

with presentment. 

3. In case of particular Persons. 

19. By Executor of Drawer against Acceptor^ with the 

common Count laying a promise to the Testator ; 
and a second set of Counts laying a promise to the 
Plak0. 

20. By Administrator cf Drawer against Accq^tor. 

21. By the Drawer against theExecutorf (or Administra- 

^)s of the Acceptor. 

22. By Indorsee of Executor of Drawer v. Acceptor. 

23. By Indorsee of Administrator of Drawer v. Acceptor. 

24. By Assignees of a Bankrupt Drawer against the 

Acceptor^ with the common Count laying promises to 

the Bankrupt ; and a second set of Counts laying 

promises to the Assignees. 
96. By Assignee of Drawer^ an Insolvent Debtort against 

the Acceptor. 
26. By suffdving Drawer against Acceptor. 
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27. By Husband and Wife^ on BUI drawn by and payable 

to Wife before marriage^ against Acceptw. 

28. Against Husband and Wife^ on Mil accepted by her 

before marriage. 

4. Fordgn BUl$. 

29. Drawer against Acceptor. 

30. Indorsee against Drmoer — Defa/dt Acceptance. 
81. Indorsee against Drawer-^DefaiOi Payment. 
32. Indorsee against Acceptor supra Protest. 

IL On profomsofy ^otes. 
1. In ordinary Cases. 
83. Payee against Maker. 

34. Indorsee against Maker. 

35. Indorsee against Indorser. 

*2. In particular Cans. [ *" ] 

36. Payee against Maker of Jfote made in the body pay-' 

able at a particular place. 
87. The likcy where the place is mentioned onty at the 
foot, or in the margin of the J^ote. 

38. Payee against Maker of Jfote payable on denumd, 

or after J^otice. 

39. Againet Maker of JSTote payable by Instalments, the 

whole of which are due. 

40. The Uke^ where the times for payment of some akb/ 

of the InstcUments hc^oe elapsed. 

41. On J>rote payable to E. F. or bearer. 

42. On Country Bank J^Tote payable, in the Body there^ 

of in Town or Country. 

43. Against Payee, being Indorser, who had not due 

notice of dishonor, but had no Effects with the Maker. 

3. In case of particuhr Pertoiu. 

44. By Executor {or Mmimstrator) of fayu agnintt 

Maker. 

20 
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45. Agaimt the Executor or Mmmstrator of the Maker. 

46. By the Jierignees of a Bankrupt Payee against the 

Maker. 

47. By a eunmh^ Payee agaimt the Maker. 

48. By Husband and Wife, on J^ote payabk to Wife 

h^ore marriage, against Maker. 

49. By one of the Publk Officers of a Banking Com- 

pamy, under 7 Geo. 4» c. 46. 

4. On Cheeks on Bankers. 

50. Payee against Drawer. 

51. Bearer, mt bring Payee, ag4mst Drawer. 

HI. Forms of Dedarations m Debt on Bills and Jfotes :— 
Common Count and conclusion m Debt. 

1. On Bills. 

52. By Drawer v. Acceptor. 

53. Payee or first Indorsee v. Drawer. 

2. On Promissory ^otes. 

54. Payee y. Maker. 



Veual Comsneneements of Declarations, with the common Count 

for Goods sold, ^c. 

By rule of all the Courts, Michaelmas Term, 3 & 4 Wm« 
4, 2d Nov^ember, 1832— 

" It is ordered, That every Declaration shall in future be 
entitled in the proper Court, and of the day of the month 
and year on which it is filed or delivered, and shall com- 
mence as follows :*- 

Declaration after Summons, 
[Venue.] A. B., by E. P. his attorney, [or "in his own 
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proper person/'] complains of C. D., who has been sum- 
moned to answer the said A. B., &c. [that i$, *^ of a plea of 
trespass on the case upon promises," &rasthe case may be.] 

^Declaration after .Srreet, where the Party is not in Custody. [ *TO ] 

[Venue.l A. B., by E. F. his attorney , [er "in his own 

« 

proper person,"] complains of C. D., who has been arrested 
at the suit of the said A. B., &c. 

Declaration, where the Party is in Cuetodg. 

{Venue.] A. B., by E. P. his attorney, [w "in his own 
proper person,"] complains of C. D. being detailed at the 
suit of the said A. B., in the custody of the Sheriff [or " of 
the Marshal of the Marshalsea of the Court of King's 
Bench, or of the Warden of the Fleet."] 

Declaration after Arrest of one or more Defendant or Defen- 
dants, and where one or more other Defendant or Defen- 
dants shall have Veen served only, and not arrested. 

[Venue,'] A. B., by E. F. his attorney, [or "in his own 
proper person,"] complains of C. D., who has been arrested 
at the suit of the said A. B., lor " being detained at the 
suit of the said A. B.," as beforey] and of 6. H., who has 
been served with a writ of capias, to answer the said A. 
B., &c. 

And that the entry of pledges to prosecute at the conclu- 
sion of the declaration, shall in future be discontinued." 

Common Count in Assumpsit (a). 
And whereas also the defendant on the sixth day of March, 
in the year of our Lord 1834, in the county aforesaid, was 

(a) Rbgula Genbralis. the common counts, occasion mmeeet- 

«wu''*^^ '^T^ lWm.4, 1831.— sarjr expense to partws, by reason of 

"Whereas declarauons in actions then- length, and the same may ba 

upon bills of exchange, promissory drawn in a more concise Ibnn; Wwr, 

notes, and the counts, usually called for the prevendon of such expense, it 
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to the plaintiff is two hundred pounds for the prie^ 
and value of goods and chattels then and tliere sold and de«»' 
livered [^ not dOkertdy 9ay ^'bargained and sold"] by 
the plaintiff to the defendant at bis request ; and in two 
hundred pounds for the price and value of work then and 
there done and materiak for the same provided by the plain- 
tiff for the defendant at his request ; and in two hundred 
pounds for money then and there lent by the plaintiff to the 
defendant at his request ; and in two hundred pounds for 
money then and there paid by the plaintiff for the use of the 
defendant at his request ; and in two hundred pounds for 
money then and there received by the defendant for the use 
of the plaintiff; and in twenty pounds for interest^ due from 
the said defendant to the plaintiff for and in respect of the 
plaintiff having forborne and given day of payment of money 
[ *79 ] due from the defendant to the plaintiff at the *defendant'3 
request, for a long time then elapsed ; and in two hundred 
pounds for money found to be due from the defendant to the 
plaintiff on an account then and there stated between them. 
And whereas the defendant afterwards (to wit) ou the day 
and year last aforesaid, in the county aforesaid, in considera-* 
lion of (he premises respectively, promised to pay the said 
several [last memfumcd] monies respectively to the plaintiff 
on request ; yet he hath disregarded his promises, and bath 
not paid any of the said monies or any part thereof, to tb« 

11 ordered, that, if any declaration in ed to the plaintiff if he succeeds in 

oMUmjMJI, kereqfter filed «r delivered, the cause ; and such costs of the ex- 

mnd to which the plaintiff' shaU not be cess as have been incurred by the de- 

eniiiledtoapleame o/lAit f em, being fendant, shall be taxed and allowed 

for any of the demands mentionecfm to the defendant, and be deducted from 

the schedule of forms and directions the costs allowed to the plaintiff. And 

annexed to this order, or demands of it is further ordered, That, on the tax- 

a like nature, shall exceed in length ation of costs as between attorney and 

■ach of the said forms set forth or di- client, no costs shall be allowed to the 

reeted in the said schedule, as may attorney in respect of any such excess 

be appficable to the case ; or, if any of length ; and in case an^^r costs shall 

declaration jn debt to be so filed or be payable by the plaintiff to the de- 

delrtered for txmilar causes of action, fendant, on account of such excess, 

and for which the action of assumpsit the amount thereof shall be deducted 

^oiild lie, shall exceed such length, from the amount of the attorney's 

mb costs of the excess shall be allow- bill.'* 
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plaintiff's damage of two hundred pounds, and tbereopon he 
his suit, &c. 



L— ASSUMPSIT IN ORDINARY CASES— ON INLAND BILLS. 

1. Drawer being Payee v. Acceptor (6). 

[Commencement ante, 111, 78.] For that whereas the plain-* 
tiff on the first day of January, in the year of our Lord one 
thousand eight hundred and thirty-four (c), in the county 
aforesaid {d), [or *' at London aforesaid,"] made his bill of 
exchange in writing (a), and directed the same to the defend- 
ant (/), and thereby required the defendant to pay to him 
the said plaintiff [or ^* to the order of him the said plaintiff** 
{g)l 013® hundred pounds five shillings and six pence (A), two 
months [or " days or weeks'* J after the date [or " after sight**] 
thereof, which period has now elapsed ; and the defendant 
then and there accepted the said bill (t), and promised the 

(h) It will be obsenred that in this scribed by the judfes. Bopet v, Dible, 

form, no presentment to the acceptor 1 Ld. Ray. 175 ; Ereskine v. Murray, 

(the defendant), or demand of pay- 2 Ld. Ray. 1542. 

ment, is stated. The reason ui^ that (/) If the bill is not addressed to 

he is liable, although no presentment the defendant, but is accepted by him, 

or demand has been made. See onf e, omit the statement of the directiooi 

48. and merely aver '< and thereby tequir« 

(e) This form does not allege that ed, &c." see antey 10 ; Gray v. Mil- 

tlie bill beurt daft on the day named, ner, 3 Moore Rep. 91. 

and therefore a mistake as to the date (g) It need not be alleged that the 

would seem not to be a material ya- plaintiff made no order. Frederick «• 

riance. See 1 Chitty*8 Pi. 5 ed. 340. CotUm, S Show.S; Fisher «. Pom- 

At all eyents, the error would be fret, Carth. 403 ; Smith «. M'Clure, 

amendaUe at the trial, under 9 Geo. 6 East, 476. 

4^ c. 15 ; Bentzing v. Scott, 4 C. & P. (A) It is not necessary to add " for 

S4. As to the date of a bill, see an- value receiyed," although these words 

te, 4. ^ are in the bilL As to a yariance in 

(<Q The venue, which is transitory, stoting the consideration expressed, 

A.» to the place at which a bill bears Grant v. Da Costa, 3 M. & Sel. 857 ; 

date, &c see ante^ 4. Bond v. Stockdale, 7 D. & R. 140 ; 

(«) As to the words " his own pro- Highmore v. Primrose, 5 M. & SeL 6S. 

per hand being thereunto subscribed," See ante, 9. A mistake might be 

fee Booth n. Grove, M. It M. 188, amended at the trial, under 9 Geo. 4, 

ptfi, 1395. The statement of thecus- c. 15. 

%om of merchants was not necessary (t^ This is correct, although the bill 

even before the new Forms were pre- be accepted payable at a partieolar 
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pfeiiMiff to pay the same according to the tenor and effect 
thereof, and of the said acceptance thereof, l^dd a cawU on 
the ean$ideratiM for the bill. The common eowU (ante, 78) 
$haM always be added ; at all events those parts of U upon 
uhkh Ou consideration for the biU might be proved. It wiU be 
observed that the above count against the acceptor stales his prom- 
l ^^1 ite to pay the plaintiff. Therefore^ the promise in *the common 
money count should be confined to the ^^ last-mentioned moneys,^ 
but the breach unll be that the defendant hath not paid '* any of 
the said moneys,^ as the above form of the first count does not 
show ikaX the defendant has not paid the bill.] 

ft. Drawer, not being Payee, and having taken up the bill, 

against ^Acceptor. 

[Commencement as ante, 17, 78.] For that whereas the said 
plaintiff, on the first day of January, in the year of our Lord 
one thousand eight hundred and thirty-four, in the county 
aforesaid, made his bill of exchange in writing and directed 
the same to the defendant, and thereby required the defend- 
ant to pay to one E. F. (fc)or order, one hundred pounds five 
shillings and six pence, two months after the date \ot ^^ after 
sight"] thereof, which period has now elapsed, and the de- 
fendant then and there accepted the said bill, and promised 
the plaintiff to pay the said bill according to the tenor and 
effect thereof and of the said acceptance thereof, yet the de^ 
fendant did not pay the amount thereof (although the said 
bill was there presented to him when it became due (I),) and 
thereupon the same was then and there returned to the 

place, if the words " and not other* pears to be unnecessary, (though it is 

wise or elsewhere," be not also added, introduced in the form giyen by the 

imle, S. As to pleading specially that judges,) e^nd it should be omitted in a 

the acceptance was qualified, see Ly- second count on the bill, if there be 

on V. Wall, 2 M. & Scot, 736. any doubt whether it can be proved. 

(Jk) A mistake as to the payee's But is is certainly necessary to show 

aame is amendable at the trial Parks the defendant did not pay the bill, and 

t. Edge, 1 C. &M. 429. that it was returned to the plaintiff; 

(I) The averment ofpretenimeni to as he has no title except by virtue <n 

the defendant, he being acceptor, ap- those facts. See mie. 
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plaintiff, [o/aU tohkh the defendant then and ti^ere had no* 
Hce (w).] 

iJiddthe common county ^c. and conclude as directed^ ante^ 79, 

JVo. 1.] 

S. PayeCy not being Drawety against Acceptor, 
[^Commencement as antCy 11 y 78.] For that whereas one E. 
F. on the first day of January, in the year of our Lord one 
thousand eight hundred and thirty-four, in the county afore- 
said, made his bill of exchange in writing, and directed the 
same to the defendant, and thereby required the defendant 
to pay to the plaintiff one hundred pounds five shillings and 
six pence, two months after the date [or " after sight*'] 
thereof, which period has now elapsed, and then and there 
delivered (n) the said bill to the plaintiff, and the defendant 
then and there accepted the said bill, and promised the plain- 
tiff to pay the same according to the tenor and effect of the 
said bill and the said acceptance thereof. 

[Md common county and conclude as directedy antCy 79, JV*o. 

1.3 

4. Indorsee v. Acceptor. 

[Commencement as antey 11 y 78.] For that whereas one E. 
F. on the first day of January, in the year of our Lord one 
thousand eight hundred and thirty-four, in the county afore- 
said, made his bill of exchange in writing, and directed the 
same to the defendant, and thereby required the defendant 
to pay to the said E. F. [or " G. H.*'] or order one hundred 
pounds five shillings and six pence two months after the 
date [or " after sight"] thereof, which *period has now [ ♦si ] 
elapsed, and the defendant then and there accepted the said 
bill ; and the said E. F. [or " G. H."] then and there indors* 
ed the same to L. M., who then and there indorsed the same. 

(fn) This is the form proscribed by (n) The statement of a deUoery 6( 

the judges. Stmble, however, that a bill or note to the holder is not ne« 

the statement that the defendant (the cessary, Churchill v. Gardner, 7 T. R. 

acceptor] had notice of the premises, 596 ; Smith v, M*Clure, 5 East, 477. 
is not essential. 
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Co N. O* (m), who then and there indorsed (n) the same to 
the plaintiff; and the defendant then and there promised the 
plaintiff to pay the amount of the said bill according to the 
tenor and effect thereof, and of the said acceptance and in- 
dorsements, {ddd count and conclude a$ directed mte, 79, 
No. L] 

6. Payee v. Drawer — Default Acceptance. 

ICommencement as'anU^ 77.] For that whereas the said 
defendant on the first day of January, in the year of our Lord 
one thousand eight hundred and thirty-four, in the county 
aforesaid, made his bill of exchange in. writing, and directed 
the same to one E. F* and thereby required the saidE. F. 
to pay to the said plaintiff or order one hundred pounds five 
shillings and sixpence two months after the date thereof^ 
which period has now elapsed, and then and there deUvered 
the said bill to the plaintiff. And the same was then and 
there presented to the said E. F. for acceptance, and the 
said E. F. then and there refused to accept the same^ of aU 
which the defendant then and there had due notice. [Jidd 
common county anie^ 78. But a$ the above form does not show 
the defendanft promise or nomKym/esU^ the promise and conelu' 
sum of the common count must be general^ viz. that the defend*' 
ant promised to pay ** the said several monies respectively ;'* 
and hath not paid "any of the said monies," &c.J 

■ * 

6. Indorsee v. Drawer — Default Acceptance. 
{Commmcemeni as ante, 77.] For that whereas the said 

(m) It is not essential to state all one count, and omit those indone*. 

Ihe indorsements ; and such as are ments in another, 
not stated may be struck out at the (n) The omission to state the plain- 

trkd, Ma3rer v. Jadis, 1 M. & R. £47, tiff *s title, by showing the indorae- 

•nfe, 17. But of course the payee^s ment to him, wot^d be fktal, even af« 

indorsement must be shown ; and ter yerdict, see Bi^op v, Hayward, .4 

those parties whose indorsements are T. R. 471. How to declaie if the 

stra^ out wiH be discharged tnam plaintiff be indorsee Ibr port only of 

liability. It is proper In cases of the bill, Hawkins r. Craidner, !• 

doubt as to the ability to prove some Mod. 713 ; see mU^ 16. 
of dm InderBamentf to state them in 
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defendant cmlhe first day of January in the year of oar Lord 
one thoueand eight hundred and thirty-four, in the county 
aforesaid, made his bill of exchange in writing, and directed 
the same to one E. F. and thereby required the said E. 
F. to pay to G.. H. or order one hundred pounds five shil- 
lings and sixpence two months after the date thereof, which 
period has now elapsed. And the said 6, H. then and there 
indorsed the said bill to the plaintiff [or ^* to one L. M. who 
then and there indorsed the same to the plaintifiL^'J And 
the same was then and there presented (o) to the said E. F. 
for acceptance, and the said E. F. then and there refused to 
aecept the same, of all *which the defendant then and there [ *8t J 
liad due notioe (p)« [Jidd common coutU, and eomokidt as di» 
reekd m Usi form. No. 6.] 

7. Indorsee v. Indorser — Defatdt •SecqiUmee. 

ICommencetiMtU as ante, 77.] For that whereas one E. F. 
on the first day of January in«tlle year of our Lord mm 
thousand eight hundred and thirty-four, in the county afore* 
said, made his bill of exchange in writing, and directed the 
same to one 6. H. and thereby required thesaid G. H. to pay 
to the said E, F« w order one hundred pounds fi?e ilullijigs 
and sixpence two months after the date thereof, which pe- 
riod haa new elapsed. And the said E. F. then and there 
indorsed the said bill to the defendant, [who then and there 
indorsed the same to one L K.,] who then and there indorsed 

(o) An arerment of the present- (p) The omission of the aTermtfit 

Blent, or the statement of a valid ex- of notice, and of an excuse for not 

ciise for not presenting the bill (where glTinc it, will be fatal even alVer Ter- 

no presentment has taken place), is diet, Lundiev. Robertsoh, 7East,S3l« 

eawmtial against the drawer and in- If no nodee has been given, it seem* 

dorsers, or the declaration will be bad, that an excuse must be stated instead 

it seems, after verdict, see ante, 47 ; of the above allegation — ^but that such 

WOliams «. Oermaine, 7 B. & C. 477. allegation will suffice in eases whtra 

Where there has been an excu$able a notice has been given, though tbs 

dekiif in presenting the bill, the above time (^giving it was dtiayei in esn 

fetm may sttffiee, Patience v. Town- sequence of the detedaat** tmUk 

l/gy, % 8mifli*8 Rep. 3S4 ; Leeson v. not being known at the time, Stc 

iVtt» Bavi. 5th ed. 401, n. (145) 5 Firth v. Thrueh, 8 B. & C 387. 
Firth V. Thruali, 8 B. It C. 387. 

21 
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and delivered the same to the plaintiff. And the same was 
then and there presented to the said 6. H. for acceptance, 
and the said O. H. then and there refused to accept the 
same, of all which the defendant then and there had due 
notice, i^dd eounl, and canclttde as inform No. 5.] 

8. Indanee v. Drawer — Default Paymeni by Drawee. 
IC&mmencemenU as ante, 77.] For that whereas the defend- 
ant on the first day of January in the year of our Lord one 
thousand eight hxmdred and thirty-four, in the county afore- 
said, made his bUl of exchange in writing, and directed the 
same to one G. H., and thereby required the said G. H. to 
pay to the defendant or order one hundred pounds five 
shillings and sixpence two months after the date thereof (9), 
which period has now elapsed. And the defendant then 
and there indorsed the said bill to one K. L., who then and 
there indorsed the same to M. N., who then and there in- 
dorsed the same to the plaintiff. And the said G. H. did 
not pay (r) the said bill, although the same was there pre- 
sented to him (9) on the day when it became due, of all which 
the defendant then and there had due notice. [Jldd eommcn 
eauntf 4md conclude as directed, ante, 81^ ftnvi No. 5.] 

9. Indorsee v. Indorser — Default Payment by Drawee, 
{Commencement as ante, 77.] For that whereas one B. 

F. on the first day of January in the year of our Lord orib 
thousand eight hundred and thirty-four, in the county afore- 
said, made his bill of exchange in writing, and directed the 
same to one G. H., and thereby required the said G. H. to 
pay to the said E. F. (/) or order one hundred pounds five 

(f ) If payable after sight, see form payable at a particular place, ^8 

No. 10. averment suffices. Parks «. Edge, 

(r) The acceptance by 6. H. need supra, 

not be averred, though he has accept* (0 A mistake as to the person to 

ed the bill, Parks v. Edge, 1 O. & M. whom the bill is payable, may he 

499. amended under 9 Qeo. 4, c. 15, Parks 

(a) Although the bill be accepted t>. Edge, 1 C. & M. 429. 
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shillings and sixpence *two months after the date thereof («), 
which period has now elapsed. And the said E. F. then 
and there indorsed the said bill to the defendant, who then 
and there indorsed the same to [one J. K., who then and 
there indorsed and delivered the same to] the plaintiff. And 
the said 6. H. did not pay the said bill, although the same 
was there presented to him on the day when it became due, 
of all which the defendant then and there had due notice. 
IJtdd common count, and conclude as directedy ante, 81, form 
No. 5.] 

10. Indorsee v. Drawer, or Endorser on bill payable after sight. 

^Commencement as ante, 77.] For that whereas the said 
defendant \ot " one O. P."J on the first day of January in 
the year of our Lord one thousand eight hundred and thirty^ 
four, in the county aforesaid, made his bill of exchange in 
writing, and directed the same to one E. F., and thereby 
required the said E. F. to pay to him the said defendant [cr 
^ the said O. P.''] or order one hundred pounds five shillings 
and sixpence [two months] after sight thereof; and the said 
E. F. then and there [or " afterwards, to wit, on the third 
day of January in the year aforesaid, in the county afore- 
said,''] saw and accepted the same, and the said period has 
now elapsed. And the said defendant [or " O. P." J then 
and there indorsed the said bill to one 6. H. lor ** to the 
defendant,"] who then and there indorsed the same to 
one J. K., who then and there indorsed the same to the 
I^aintiff. And the said E. F. did not pay the said bill, 
although the same was there presented (ar) to him on the 
day when it became due, of all which the defendant then 
and there had due notice. [Add common count, and conclude 
a$ directed, ante, 6i, form No. 5.] 

(ii) If payable qfter sight^ see «tt- (x) See ente, 88, note («)» 
jiro, form No. 10. 
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II. IN PARTICULAR CASES. 

11. Indorsee v. Acceptor^ (m Bill payable at a Banker^s, and 

not elsewhere (y). 

[CauunmcemetU us asUe^ 77.] For that whereas one E. F, 
on the first ^y of January in the year of our Lord one 
tbousaad eight hundred and tkirtyofour, in the county aibre**^ 
saidy made his bill of exchange in writing, and directed ike 
same to the defendant, and thereby required the defendant 
to pay to the said E. F. or order one hundred pou»k five 
shillings and sixpence two months after the date thereoi^ 
which period bath now elapsed ; and the defendant then and 
there accepted the said bill payable at Messrs. G. and H« 
bankers, Iiondon, and not otherwise or elsewhere. And the 
said E. F. then and there indorsed the same to one L K.f 
who then and there indorsed the same to one L. M., who 
then and there indorsed the same to the plaintiff ; and the 
defendant then and there promised the plaintiff to pay bina 
the amouftt of the said bill according to the tenor and effect 
[ H4 ] ^thereof, and of the said acceptance and indorsements. But 
neiiher the defendant nor the said Messrs. 6. ;and H., nor 
any penon or persons on behalf of the defendant, did or 
would pay the said bill, or any part thereof, although the 
said bill was presented for payment (z) at the said Mefi^s, 
6. and H.,, banker^ Lond<Mi, aforesaid, to wit, in the c(Wity 
aforesaid, on the day when it became due, [of aU which tho 
said defendant then and there had due notice (z)], [Jidd a 
e$m$ on a general acceptance^ unless the aceepUnnce he chmrlff a 
special aeosptance under the stiUuie. Jidd common comt, amd 
conclude as directed, ante, 79, Form No. 1, staikhg defendasU 
hath not pcnd the last mentioned monies.'} 

(y) See ante, 14, 54. Giles v. Bourne, t M. & SeL 73 ; or 

(x) It is not necessary to arer the that they did not pay, ML .* or tlutt the 
UU was presented to the bankers, dmtoee had notice. 
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12. Indorsee v. Drawer in such case. 

[Cammencemeni as antCy 77.] For that whereas the said 
defendant on the first day of January in the year of our 
Lord one thousand eight hundred and thirty-four, in the 
county aforesaid, made his hill of exchange in writing, and 
directed the same to one E. F., and thereby required the said 
E. F. to pay to the said defendant or order lOW. 5«. 6d, two 
months after the date thereof, which period hath now elapsed. 
And the said £» F. then and there accepted the said bill pay^ 
able at Messrei. G. and H., bankers, London, and not othei-wise 
or elsewhere. And the said defendant then and theFe in- 
dorsed the said bill to [one L K., who then and there in* 
dorsed and delivered the «ame to] the plaintiff. And neither 
the said E. F. nor the said Messrs. 6. and H., nor any per*- 
son or persons on behalf of the said E. F. did or would pay 
the said bill, although the same was presented for payment 
at the said Messrs. G. and H. bankers, London, aforesaid, to 
wit, in the county aforesaid, on the day when it became diie» 
ef ail which the defendant then and there had due notice. 
[Add common cofinty and eondude as in last form.] 

IS. hdonec v. Drawer, on BiU drawn and accepted patgable . 

at a particular plaice (a). 

* [Commenceme/ni as anie, 77.] For that whereas the said 
defendant on the first day of January in the year of our 
Lord one thousand eight hundred and thirty-four, in tite 
county aforesaid, made his bill of exchange in writing, and 
directed the same to one E. F., and thereby required the 
Said E. F. to pay to the said defendant or order in London 
KXM. 59. ^d. two months after the date thereof, which period 
has now elapsed. And the said E. F. then and there ac- 

(«) Where tfae bill is drawn as action against the drmuser or iikdorsers, 

wcdl as accepted |>ayable at a par- see Gibb v. Mather, 1 M. & Scott, 

tieular place, it is essential to state the 387 ; onls, S. 
ilkct, and aver prcseatiaent there, in an 
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cepUd the said lull payable at Messrs. O. H. and Co.% 
lMaiken» London (a). And the defendant then and there 
indorsed the same U> [one I. K., who then and there indorsed 
and delivered the same U>] the plaintiff. And the said E. 
F. did not, nor did the said Messrs. G. H. and Co., or any 
person or persons on the behalf of the said E. F. pay the 
said bill, although the same was presented for payment t 
the said Messrs. 6. H« and Co.'s, bankers, London, aforesaid, 
to wit, in the county aforesaid, on the day when it became 
dae^ of all which the defendant then and there had due notice. 

[ *86 ] «14. Drawer v. Acceptor y on Sill accepted payable on a 

Con&i^ency (b). 

ICommemeemenU as ante^ 77.] For that whereas the said 
fjaintiff on the first day of January in the year of our Lord 
one thousand eight hundred and thirty-four, in the county 
aforesaid, made his bill of exchange in writing, and directed 
the same to the defendant, and thereby required the defend- 
ant to pay to the plaintiff or order 1002. 5$. 6d. two months 
after the date thereof, which period has now elapsed, and 
then and there delivered the same to the plaintiff And the 
defendant then and there accepted the said bill payable 
[when he the said defendant should have received the debt 
due to him from G. H.] [foUomng the words of the accept-- 
emu.] And the said plaintiff in fact saith, that the said de- 
fendant HA. afterwards, to wit, on the second day of January 
in the year of our Lord one thousand eight hundred aad 
thirty-four, in the county aforesaid, receive the said debt, to 
wit, the sum of 1502. so due to him from the said G. H. 
And the defendant then and there promised the plaintiff to 
pay the said bill according to the effect and tenor there<^, and 
of the said acceptance thereof. \jAdd cottnt on a general ae- 
e^ptaNce, unless U be clear the acceptance is upon a conAngency. 
tnsertthe common county and conclude as ante, 81, /orm No. 5.] 

(•) See mUi, note. (h) See mUe, 13. 
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15. Indorsee v. Drawer^ vaherenoiiu ofDishmor woi iMl gtoen^ 
Imt Drawer had no effects m the Drawee^s hands (c). 

[Commencement as ante^ 77. J For that whereas the said 
defendant on the first day of January in the year of our 
Lord one thousand eight hundred and thirty-four, in the 
county aforesaid, made his bill of exchange in writing, and 
directed the same to one E. F., and thereby required the 
said E. F. to pay to the defendant or order 1002. 6s, 6d, two 
months after the date thereof, which period has now elapsed. 
And the said defendant then and there indorsed and deliv- 
ered the said bill to the plaintiff. And the said E. F. did 
not pay the said bill, although the same was there presented 
to him on the day when it became due. And the said plain- 
tiff avers, that at the time of the making of the said biB, 
and from thence until and at the time when the same was , 
so presented for payment thereof as aforesaid, he the said E; 
F. had not in his hands any efiects of the said defendanf, 
nor had the said E. F. received any consideration from the 
said defendant, or any other person or persons, nor was there 
any consideration for the acceptance or payment by him the 
said E. F. of the said sum of money in the said biD specific 
ed, or any part thereof; nor hath the said defendant sus- 
tained any damage by reason M his not having had notice 
of the nonpayment by the said E. F. of the said Mil. [Jiid 
a second count averring notice in the usual form, 09 amie, 8S, 
form No. 8, and then insert the common count, and conehsde as 

Erected ante, 81, /orm No. 5.] 

t. . . • . . 

*16. Against Drawer on Default Payment, where the Drawee [«86] 

could not be found (d). 

[Commencement as ante, 77.] For that whereas the de- 
fendant on the first day of January in the year of our Lord 
one thousand eight hundred and thirty-four, in the county 
aforesaid, made his bill of exchange in writing, and directed 



%] 



(c) See ante, 57, 58. 



<iO See anUf 49. 
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At tame to one £. F. by the descriptioii and addition of 
[Mr. £• F., Smith Street, PimlicOy] and thereby required 
the said £• F. to pay to the defendant or order lOOl. 5$. 6dL 
two months after the date thereof, which period has now 
elafieed. And the defendant then and there indorsed the said 
bill to the plaintiff. And the said plaintiff avers, that after- 
wards when the said bill became due and payable according 
to the tenor and eflect thereof, to wit, on the fourth day of 
Blarch in the year of our Lord one thousand eight hundred 
and thirty-four, and on divers days and times [before and] 
afterwards due and diligent search and inquiry were made 
for and after the said E. F* in Smith Street, Pimlico, afore- 
said, and elsewhere, in order that the said bill might be pre* 
senied to the said E* F. for payment thereof; but that the 
said £. F. could not on such search and inquiry or since be 
found, nor hath he at any time since the making of the said 
bill hitherto paid the said sum of money therein specified, or 
any pari thereof, of all which th^ said defendant then and 
lliere had due notice. [Add a cotinf, staiing apreseninmUf m 
ike imud mode^ see anU, 82, form No. 8, Insert common count, 
ami comdmde at dtncted, ante, 81, No. 6.] 

17. Indor$ee v. Drawer, where Drawee was dead (e). 

ICo mmenee ment as ante, 77.] For that whereas the said 
Mendant on the first day of January in the year of our 
Loid one thousand eight hundred and thirty-four, in the 
county aforesaid, made his bill c^ exchange in writing, and 
directed the same to one E. F. [by the description of £. F., 
Esq., Mill Street, Poplar,] and thereby lequired the said E. 
F. to pay to the said defendant or order 1002. 5s. 6d. two 
months after the date theieof, which period has now elapsed. 
And the said defendant then and there indorsed the same 
[to one O. H., who then and there indorsed and delivered 
tbe same] to the plaintiff. ^ And the said plaintiff avers, that 

(e) See ante, 49. 



.^^ ySttL«M4b^*i 



VOftMS OF DttCLARATIOKS. 8011 

after the makiag of the said bUl and before the same Iiecame 
due, to wit, on the first day of February in the year of our 
Lord one thousand eight hundred and thirty-four, the said 
E. F. died, to wit, in the county aforesaid, and that at the 
time when the said bill became due [and at the time this 
action was commenced] no person or persons had proved 
the last will or testament of the said £. F. (if any), or be- 
come executor or executors thereof, nor had any letters of 
administration of the estate and eflfects which were of the 
said £. F. at the time of his death been granted to any per* 
son or persons, nor had any person or persons administered 
thereto. And the imid plaintiff further saith, that the said 
bill when the same became due, to wit, on the fourth day ci 
March in the year of our Lord one thousand eight hundred 
and thirty-four, was duly presented at Mill Street, Poplat, 
aforesaid *being the place mentioned in the said bill as the [ *t7 ] 
place where the said E. F. resided or was to be found, and 
being a place where the said E. F. before and until his death 
was to be met with, to wit, in the county aforesaid, but that no 
person or persons did or would on such presentment pay the 
same ; and the said E. F. did not in his life-time pay the 
same or any part thereof, of aH which the said defendant 
then and there had due notice. [Jidd a eotmf, not noticing 
the death of the drawee^ in the farm, anU, 82, No. 8. InBert a 
eommon count, and conclude ae directed, ante, 81, No. 5.] 

. .18. Indoreeev. Drfwer, uhert the Defendant di^pemed 

with Presentment (/). 

[As in the last form to the asterisk*, except that the address of 
the drawee need not be stated.] And the said plaintiff further 
saith, that afterwards when the said bill became due, to wit, 
on the fourtk day of March in the year of our Lord one . - . 
thousand eight hundred and thirty four, he the said plain- 
tiff was ready and willing in due manner to present the said 

(/) See ante, 49, 60; IWentw. 3S«. 
22 
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bill U> the eaid E. F. for paymeni thereof, und to demand of 
the said E. F. payment of the said sum of money therein 
specified, according to the tenor and effect thereof, and would 
accordingly bai^e presented the same to the said E. F., and 
would have demanded payment thereof, to wit, in the county 
aforesaid^ [whereof the said defendant then and there had 
notice] ; but the said defendant then and there requested 
the said plaintiff not to present the said bill to the said £• F, 
for paymeni thereof and then and there wholly dispensed 
with such presentment, and discharged the said plaintiff 
from presenting the said bill to the said E. F. for payment 
Ihereof. And the said E« F. did hot pay the same or any 
pari Ihereol^ of all which the defendai^ then and there had 
notice. iJidd a iteand eamU rimilar inform No. 8, oitff, 82^ 
and mtert the emmmon emmtf md eonelttde at lAere dMetedll 



in.— ON BILLS, IN THE CASE OF PARTICULAR PERSONS. 



19. Extc^Uor of Drawer v. Acceptor {g\ wUh the Comimon Count 

— /ojpig the Promise to the TeeUUor. 

On the day of A. D. 1834 

In the [King's Bench.] 

Middlesex to wit. A. B. executor of the last will and tes- 
tament of E. F., deceased, by his attorney complaiDS of C. 
D.» who has been summoned laccording to the fatety tee jbrnw, 
ante^ 77, 78,] to answer the said A. B., executor, as afore- 
said, of a plea of trespass on the case upon promises. For 
that whereof the said E. F. in his lifetime, to wit, on the 
first day of January in the year of our Lord one thousand 
£ *86 ] eight hundred and thirty-four, *in the county aforesaid, made 



(r) Tkis may readily be adapted the indoner. Of coime the piumtr 

with the aoBUtanceofthe form ante^ ment and notice to- the defendant 

83, No. 8, to the caee of an aetion should be averred as in the latter 

against the druoer by the executor of Ibrm. 
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hiB bill of exchange in writing, and directed the satne to the 
defendant, and thereby required the defendant to pay to faim 
the eaid E. P. or order 1001. Ss. 6d. two months [w " dayrf^ 
or *^ weeks," &c. aecardmg to thefaetf] after the date thereof, 
which period has now elapsed, and the defendant then and 
ihere accepted the said bill, and promised the said E. F., 
rince deceased, to pay him the amount of the said bill, ac- 
cording to the tenor and eflfect thereof and of the said accep- 
tance. And whereas also the defendant in the lifetime of 
the said E. F., to wit, on the fifth day of March in the year 
aforesaid, in the coanty aforesaid, was indebted to the plain- 
tiff in 200Z. for the price and value of goods and cl^attels 
sdd and delivered by the said E. F. to the defendant at his 
request. {Proceed wUh the common county as to the other Uems^ 
as antef 78, inserting the words ** the said E. F." instead of the 
worcfo'^the plaintiff."] And whereas the defendant after- 
wards in the lifetime of the said E. F., to wit, on the day 
and year last aforesaid, in the county aforesaid, in considera- 
tion of the premises respectively, promised to pay the said 
several last mentioned monies respectively to the said E. F. 
on request. Yet he hath disregarded his promises, and hath 
not paid any of the said monies or any part thereof to the 
said E. F. in his lifetime or since his death to the said plain- 
tifl^ executor as aforesaid. 

Second Set of Counts laying Promises to the Plaintiff as 

ExecutsT (A). 

And whereas also the said E. F. in his life-time, to wit, 

(A) It U a role in aetkms by execu* pMniiff in hit repnsentatire cbaiaek 

ton, aiaigneef, flee. UkaX a promise i^* ter: in the instance of a debt mora 

ter thedmthof the testator, or after than six years old, and reyiyed only 

1km baakruptcy, cannot be proved, by a written promise or admissioB, or 

nalen there be a count charging such part payment to the plaintiff in his ttfi* 

a promise to have been made to the resentative character, such proof is in* 

plaintiff, see Sarell v. Wine, 3 East, dispensable. In this' instanee, thera* 

409; Powley «• Newton, 6 Taunt. Ibre, the above second series of eomits 

463; Hickman e. Walker, Willes, muff be inserted; and indeed it will 

t7. It is often highly important to be found in most cases jodiciotts \m 

prove a promise or admission lo tils use these counts. Before the statata 
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on thesMd first day of January, in the year of our Lord one' 
Ihousaiid eight hundred and tbirty-four, in the county afore* 
■aid, made his certain other bill of exchange in writing, and 
directed the same to the defendant, and thereby required him 
to pay to him, the said E. F., or order, lOOi. 5$. 6d., twa 
months after the date thereof, wliicb period hath now elapsed^ 
and the defendant then and theie accepted the said bill, but 
did not pay the same when due ; and the said bill being due, 
and the amount thereof in arrear, Uie defendant, after the 
death of the said E. F., to wit, on the first day of April, in 
the year last aforesaid, in the county aforesaid, in considera* 
tion of the premises promised the |daint^ as executor as 
aforesaid, to pay him the amount thereof on request. And 
whereas also the said defendant in the life-time of the said 
E* F., to wit, on the said fifth day of March, in the year of 
our Lord one thousand eight hundred and thirty-four afore- 
said, in the county aforesaid, was indebted to the said E. F. 
in SOOi., for the price and value of goods and chattels sold 
and delivered by the said E. F. to the defendant, at his re- 
[ *69 ] quest, *and in, &c. [ proceed mtk the other items in the eom^ 
man eau$U9, anUf 78, aein the last farm.'] And whereas the 
said last mentioned several monies being due and unpaid, 
the defendant, after the death of the said E. F., to wit, on 
the said first day of April, one thousand eight hundred and 
Ihirty-feor, in the county aforesaid, in consideration of the 
premises, respectively promised the plaintifi* as executor as 
aforesaid to pay the last mentioned several momes respec- 
tively to the plaintiff as executor as aforesaid on request (i)« 

a It 4 Wm. 4, c 43, t. 31, an execu- executor ia compelled at the trial Co 

lor or adminiBtrator plaintiff was not rely merely upon an admianon by 

liable to pay defendant'M coats, in the defendant to the executor, after 

am oi friluie in the action, unless the the testator's death, that he owed the 

declaration contained a count on a deceased, or owes the executor aa 

promise to the plaintiff. But by that such, a stated sum, and the iMftirt of 

statute he is liable to costs if defeated the original demand was not ad« 

airen upon a count on a promise to mitted, and cannot be prored. In 

his testator ; unless the Court other- such case there should be added after 

wis* Older* the promise in the second set of 

({) It sometimes happens that the counts the following count :— '^ And 
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Tet the defendant hath disregarded his promise in the last 
two counts mentioned, and hath not paid any of the said 
monies in the last two counts mentioned, or any part there* 
of to the plaintiff, to the damage of the plaintiff as executor 
as aforesaid of 2002., and therefore he brings his suit, &c* 
And the said plaintiff brings here into Court the letters tes- 
tamentary of the said E. F., deceased ; whereby it fully ap- 
pears to the said Cot^rt here that the plaintiff is executor of 
the last will and testament of the said E. F., deceased, and 
hath the execution thereof, &c. 

20. By AdmmslrfUcr of Drawer v. Jleeq[ftor. 

On the day of A. D. 1884. 

In the [King's Bench.] 

Middlesex to wit. A. B., administrator of all and singu- 
lar the goodsf, chattels and credits, which were of E. F., de- 
ceased, at the time of his death, who died intestate, by ■ 



89 



>, his attorney, complains of C. D., who has been sum- 
moned [or as the ease may 6e, see ^ante, 77, 78,] to answer the 
said plaintiff, administrator as aforesaid, of a plea of trespass 
on the case upon promises. For that whereas the said E. 
F., in his life-time, to wit, on, &c. [proceed as in last form^ 
attending to the directions there given as to a second set ofcoiiuUSf 
^c, and using the word ^^ administrator*' instead of ** execu- 
tor," and mstead of the profert there given^ add the following : 
^ And the plaintiff brings here into Court the letters of ad<« 
ministration of all and singular the goods, chattels and 



whereu the defendant, after the death there promised the plaintiff as exeeiti* 

of the said E. F., to wit, on the day tor as aforesaid to pay him as such 

and year last aforesaid, in the county executor the last mentioned sum oh 

aforesaid^ was indebted to the plain- request:** substituting the word tkreM 

tiff M executor as aforesaid in 2002. for the word tioo in the breach. If 

for monies then and there found to be the executor has in that character 

4ue fiom the defendant to the pledn- sold goods to the defendant* &c. ther0 

tiff iu executor aa, qforesaid^ upon an should be a count accordingly, adding 

account' then and there stated between the words ** as executor as aforesaid'* 

^e plaintiff as executor as aforesaid to the plaintiff's name wherever it 

and the defendant, and the defendant occurs. 
ill eonaideration thereof then and 
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credits, which were of the said E. F., at the time of his 
death, and which letters were after the death of the said 

E. F., to wit, on the day of A, D. y in the 

coanty aforesaid, granted to the plaintiff by Charles, by 
divine Providence, Archbishop of Canterbury, PrinuLte of all 
England, and Metropolitan, in due form of law.**] 

SI. JB^ tlu Drawer, ^c. agftmit the Extmtor or Mmims- 

tratar of ike Acceptor. 

ICommeneement ae cuUe^ 77, 78, describing defmdofnfs re- 
preeenialioe character as atUe^ 87, or supra, fonn Jfo. 19, or 
[ *90 ] ^0. 20.] For that whereas *the said plaintifl^ in the life- 
time of the B9id E. F., to wit, on the first day of January, in 
the year of our Lord one thousand eight hundred and thirty- 
four, in the county aforesaid, made his bill of exchange in 
writing, and directed the same to the said E. F., and there- 
by required tiie said E. F. to pay to him the said plaintiff 
1002. 6s. 6d., two months after the date thereof which 
period has now elapsed. And the said E. F. then and there 
accepted the said bill, and promised the plaintiff to pay him^ 
the said bill, according to the tenor and effect of the said 
bill, and the said acceptance thereof. And whereas also 
the said E. F., in his life-time, to wit, on the fourth day of 
Bfarch, in the year aforesaid, in the county aforesaid, was 
indebted to the plaintiff in the sum of 200{. for the price an4 
value of goods and chattels sold and delivered by the said 
plaintiff to the said E. F«, at his request, and in, &c. [statei 
the other items in the conwum count, ante, 78, m the same style.1 
And whereas the said E. F., in his life-time, to wit, on thci 
day and year last aforesaid, in the county aforesaid, in con-i 
sideration of the premises respectively, promised to pay the 
last mentioned monies respectively to the plaintiff on request. 
Yet the said E. F., in his life-time, and the defendant, exec- 
utor as aforesaid, since the death of the said E. F., have 
respectively disregarded the said promises, and neither of 
them hath paid any of the said monies, or any part thereof. 
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to tUe plaintiff's damage of 2002., a^d therefore he briaga 
his suit» &c. [If there be evideme of an admierion or promise 
by defendant emce the testator's deaths and it be nuUerial ta 
prove Uy odd a second set of counts accordingly^ see ante^ 88» 
89^ notes.^ It wUl be necessary to aver that E. F. uas indebted^ 
4^., as abonCi and then that ^^ the monies in the last two 
counts mentioned being due, defendant as executor as afore« 
said after the death, to wit, on, &c., in, &c,, promised pay- 
ment, but hath not paid, &o/' It may sometimes be proper 
to add a count for money paid for defendant as executory or upon 
an account stated with him as such, upon the principle noticed^ 
ante, 89, note (i).] 

S3. By Indorsee of Executor of Drawer v. Acwptar. 

\The form mU be as ante, 80, JV*o. 4, excejathat instead of 
the common indorsement by the drawer to the plaintiff, the follow^ 
ing should be inserted : — ** And the plaintiff saith, that here- 
tofore, to wit, on the day of » A. D. — ^ [fhe 

date of the wiU, but the exact ifa^ is not material,'] in the county 
aforesaid, the said E. F. {the drawer,"\ made bis last wiU and 
testament in writing, and thereby then and there appointed 
6. H. executor thereof^ and the said E. F. afterwards, aad 
after the drawing of the said biU, to wit, on the -«— day of *— -« 
A* D. -^, iexact day not material,'] in the county aforesaid, died» 
and the said 6. H. then and there proved the said will, ensA 
took upon himself the burthen of the execution thereof, and 
became executor as aforesaid, and as such executor then and 
there indorsed the said bill to the plaintiff/* [«d profeti of 
Ae wUl is not necessary, see Stone v. RawUnson, WHUs, 6S9^ 
post, 313. The above indorsement may be proved Ay Uu pro* 
ductien of the prohtUe, and proof of the execuUog^s handwriting.'JI 

£4* By Indorsee of Administrator of Drawer r. Acceptor * 

IVide last form and observations thereon. The iniorseme$4 
wUl he time : ^ And the plaintiff saith thait afterwards, to 
wit, on the --«-^ day i»f *«^-', A. D.*— »>«-', [exact iay JmiM* 
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ierkd,] in the coaniy afbresaid, the said E. F. like drmderj 

died intestate, and afterwards, to wit, on the day of 

[ #91 ] .•*., *in the year last aforesaid, Ithe dtUe of letters of odtnm- 
ietraibm, but Ae preeue day ie not material^'] in the county 
aforesaid, administration of aU and singukr the goodef, chat- 
teb and credits, which were of the said E. F., deceased, at 
the time of his death, was duly giranted, in due form of law, 
by [CAorift* iy dmne Provideneef Jhthbishop of Canterbury^ 
IVtMutfe of all Engkmd andyJtfeh'opolUan,'] to one 6. H., and 
the said G, H., as such administrator, then and there in* 
dorsed the said bill to the said plaintiff." 

S4. By the Jiseigneee of a Bankrupt Drawer ti^amat the Jiceqh- 

tor ; uiik the eommon Count, laying Prormaes to the Bank' 

ruptt and a eeeond $H of Counts laying promises to the Jls^ 
signees. 

On the day of A. D. 1834. 

In the [King's Bench.] 

Middlesex to wit. A. B. and C. D., assignees of the 
estate and effects of E. F., a bankrupt, according to the 
statutes in force concerning bankrupts, by -^— their attorney, 
complain of O. H., who has been summoned [or as the case 
may be, see ante, 77, 78,J to answer the said plaintiffs, as- 
signees as aforesaid, in a plea of trespass on the case oh 
promises. For that whereas the said E. F., before he be* 
came a bankrupt, to wit, on the first day of January, in 
the year of our Lord one thousand eight hundred and thirty* 
four, in the county aforesaid, made his bill of exchange in 
writing, and directed the same to the said defendant, and 
thereby required the said defendant to pay to the said E. F. 
or order 100/. 5s. 6d.y two months after the date thereof, 
which period has now elapsed, and the defendant then and 
there accepted the said bill, and promised the said E. F. be- 
inre he became a bankrupt, to pay him the amount of the 
said lull, according to the tenor and effect thereof and of the 
■aid acceptance, but did not pay the same when due. And 
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whereas also the defendant, befdre the said E. F. became' a 
bankrupt, to wit, on the fifth day of March, in the year of 
our Lord one thousand eight hundred and thirty four, in the 
county aforesaid, was indebted to the said E. F. m SOOI. 
for the price and value of goods and chattels sold and deliy- 
ered by the said E. F. to the defendant at his request- [jird. 
ceed m the same manner loith all the other items qf the eommim 
cowfUf as ante^ 78, substitutiftg the hankfuffs name for the ieerd 
plaintiff.] And whereas the defendant, before the said E* F. 
became a bankrupt, to wit, on the day and year last afore- 
said, in the county aforesaid, in consideration of the prem- 
ises respectively, pr<»ntsed to pay the said several last men- 
tioned monies respectively to the said E. F. on request. Y^ 
he hath disregarded his promises, and hath not paid any of 
the said monies or any part thereof to the said E. F. before 
he became a bankrupt, or to the said plaintiffs, assignees as 
aforesaid, or either of them since the said E. F. became a 
bankrupt. 

S4. Second Set of Counts^ laying Promises to Assignees {k). 

And whereas also the said E. F., before he became a 
bankrupt, to wit, on the day and year last aforesaid, in the 
county aforesaid, made his certain other bill of exchange in 
writing, and directed the same to the said defendant, and 
thereby required the said defendant to pay to the said E. F. 
<»r order lOOZ, 5^. (5e{., two months after the date thereof, 
which period has now elapsed, *and the said defendant then [ ^S ] 
and there accepted the said bill, but did not pay the same 
wlien due, and the said bill being due, and the amount 
thereof in arrear, the defendant, after the said &. F. became 
a bankrupt, to wit, on the first day of April in the year last 
aforesaid, in the county aforesaid, in consideration of the 
premises, promised the plaintiffs as assignees as aforesaid^ 
to pay them the amount thereof on request. And whereas 

„ . •• • * • 

ik) See ante, 88, note (h). 
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abo the defendant before the latd E. F. became a bankrupt, 
to wit, on the said fifth day of March, one thousand eight 
hundred and thirty*four, in the county aforesaid, was indebted 
to Ae said E. F. in 900L for the price and value of goods 
and chattels sold and delivered by the said E. F. to the de- 
fendant on request, and in, &o. [proeeed a$ m $eeond count to 
AB€mirfthemccamUM$M€dwUkthehanknip(]. And where- 
as the last mentioned monies being unpaid, the defendant, 
after the bankruptcy of the said E. F., to wit, on the said 
first day of April, one thousand eight hundred and thirty- 
four, in the county aforesaid, in consideration of the premi- 
ses^ promised the plaintiffs as assignees as aforesaid, to pay 
lbs last mentioned monies respectively to the plaintiiis as 
assignees as aforesaid on request (I). Tet the defendant 
hath disregarded his promises in the last two counts, and 
hath not paid any of the monies in those counts mentioned, 
or any part thereof, to the damage of the plaintiffs as as- 
signees as afoiesaid of SOOi., and therefore they bring their 
suit, fcc. 

S5. JS^ Jlssignee of Drawer, an Insolvent Debtor^ against 

Aceeftor. 

On the day of A. D. 18S4. 

In the [King's Bench]. 

Middlesex to wit. A. B., assignee of the estate and 
eflfbcts of E. F., heretofore an insolvent debtor in custody for 
debt, and which said plaintiff is such assignee, by virtue of 
and according to the force, form and effect of an act of par- 
liament, made at Westminster in the seventh year of the 
reign of his late Majesty King George the Fourth, intituled 
** An Act to amend and consolidate the Laws for the re- 
lief of Insolvent Debtors in England/' [and which said C. D. 

^0 I^ theve has been an aeeount cy, insert a count as suggested, anU^ 
stated with the plaintiffs as assignees, 89, note (i), with the necessary alter- 
or any demand has accrued to them ations adapted to the fact of plain- 
in that character since the bankrupt- tiffs being assignees, not executors. 
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hath been discharged from imprisonment according to ih6 
force, form and effect of the said act,] Imsert this atteguHan 

if the fact be 8o]y by the attorney of the said plaintii^ 

complains of C. D., who has been summoned [aceerdimg to 
the fact, see ante, 77, 78,] to answer the said plainiiffy as- 
signee as aforesaid, of a plea of trespass on the case upon 
promises. For that whereas the said E. F. heretofore and 
before he the said £• F.' subscribed his petition to the Court 
for the relief of insolvent debtors in England ^r his discharge 
from such imprisonment, according to the provisions of the 
said statute, to wit, on the first day of January, in the year 
of our Lord one thousand eight hundred and thirty-four, in 
the county aforesaid, made his bill of exchange in writing, 
and directed the same to the defendant^ and thereby required 
the defendant to pay to him the said E. F. 10(M. 6^ 6s,, two 
months after the date thereoj^ which period has now elapsed* 
And the defendant then and there, and before the said E. 
F. subscribed his petition as aforesaid, accepted the said bill 
and promised the said E. F. to pay the same acc(M:ding to. 
the tenor and effect thereof, and of the ^said acceptiance [ «93 i 
thereof. IProceed <is inthe liist Form, with the necessary tdtef" 
atUms in regard to the insolvency instead of bankruptcy, attending 
to the suggestion there as to a second or third set of cotoit^.] 

26. By the surviving Drawer, against the ^Stcceptor. 

iCommencement as ante, 77.] For that whereas the said 
plaintiff, and one E. F. since deceased, in the lifetime of the said 
jB. F., to wit, on the first day of January, in the year of our 
Lord one thousand eight hundred and thirty-four, in the 
county aforesaid, made their bill of exchange in writing, and 
directed the same to the defendant, and thereby required the 
defendant to pay to the plaintiff and the said E. F. 100/. 5s. 
6d., two months after the date thereof, which period has now 
elapsed. And the defendant then and there accepted the 

(0 See Jell v. Douglas, 4 B. & Aid. 374. 
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Mid bin, and protnMad the plai&tiff> and the said E. F., nuee 
difiiiffrf to pay the same according to the tenor and etkct 
thflieo^ and of the said acceptance ihereoi, iJidd eonrnon 
€amias€mUf 78» layk^ Ae debt andprmmeto the emd '^plain- 
tiff and £. F., since deceased," and the breach that defendant 
*^ hath not paid any of the monies to them or either of them, 
jn the lifeotime of the said E. F., or to the plaintiff since the 
death of £• F." [If expedient^ add a second set of counts^ I(^- 
ingpromises to thepUmtiff as the surtfwoTf upon the prwcfple 
staled anlOj 68, 89, notes, F^rm, JV*o. 19, ante, 88. Aid U 
wmg efim he admsable So add a third set of counts, chargmg that 
/UnH^ {ontji) drsm the bUlj ^c, tsith the common money counts,, 
mi notkk^ the douased. A form against a survMng party to 
St Ml is not gwen, it being clearly wmeeessary to dselare against 
St sumoor ^^eeiaUy as such. He may be sued as if he alone 
wusde, or indorsed, or accepted, the biU, ^. He cannot plead 
Uss nos^jmnder in abatement, as he cannot aver the other party is 
aMoe; smd no objecHon can effectually be made at the trial on 
As ground of a variance, Jiiountstephen v. Brooke, 1 B. & AL 
tM.] 

S7. By Huslnmd and Wife, on BUI drawn by and payable 
to Wife before Marriage, against Acceptor. 

On the day of A. D. 1834. 

In the [King's Bench.] 

Middlesex to wit. A. B., and E. his wife, by-*— their 
attorney, complain of C. D., who has been summoned [see 
!, 77, 78; according to thefactyjio answer the said plain- 
of a (dea of trespass on the case upon promises. 

For that whereas the said E., whilst she was sole and un» 
married, to wit, on the first day of January, in the year of 
our Lord one thousand eight hundred and thirty-four, in the 
county aforesaid, made her bill of exchange in writing, and 
directed the same to the defendant, and thereby required the 
defendant to pay to her the sa^d E. lOOZ. 5s. 6d., two months 
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after the date thereof^ which period has now elapsed, and the 
defendant then and there accepted the said bill, smd pi(»nt8ed 
the said E., whilst she was sole and unmarried, to pay the 
same according to the tenor and effect thereof and of the 
said acceptance thereof. [Add common county laying the debt 
and premise to pay the Uist mentioned monies ^^tothe said E. 
whilst she was sole and unmarried," and the breach in not 
paying *^ any of the said rat>nies to the said E. whilst she was 
unmarried, or to the plaintiffs^ or either of them, since ^their [ *94 ] 
intermarriage, to the damage of the plaintiffs, &c." CowUs 
nua/y if expedient, (see ante, 88, note (&),) be added, laying the 
debts, as before, to Ae mfemdwn sola,- and the promises to the 
plainHffs since their intermarriage, upon the prindple, with the 
formal alterations, of the forms, ante, 88, 89, 91, JVb. 19 and 
JVo. 26.] 

28. Against Husband and Wife, on Bill accepted by her be* 

fore Marriage. 

l^Conmememerd against defendant, '^ and E. his wife, who 
have been summoned, &c." as ante, 77, 78.] For that where- 
as one O. H. whilst the said E. was sole and unmarried, to 
wit, on the first day of January, in the year of our Lord one 
thousand eight hundred and thirty-four, in the county 
aforesaid, made his bill of exchange in writing, and directed 
the same to the said E. whilst she was sole and unmarriedy 
and thereby required the said E. to pay to the said O. H. or 
order, 1002. 59. M., two months after the date thereof, which 
period has now elapsed, and the said E. whilst she was sole 
and unmarried, then and there accepted the said bill, and the 
said 6. H. then and there indorsed the same to one I. K. 
who then and there indorsed the same to the plaintiff, and 
the said E., whilst she was sole and unmarried, then and 
there promised the plaintiff to pay him the amount of the 
said bill according to the tenor and effect thereof and of the 
said acceptance and indorsements. [Add common county 
ante, 78, charging that ** the said E. whilst she was sole and 
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unmarried, was indebted,'* &c. a$hd laying a pronme iy her 
wkUit wimamed to pay the hut^menHaned momes ; and breachj 
^* that E. whilst unmarried and defendants since their inter- 
marriage, have respectively disregarded the said promises, 
and have not nor hath either of them paid any of the said 
monies, &c.'' Ji cotoU laying a' promise by both the defendants 
ebiee their marriage cannot be inserted^ See Morris v. Norfolk, 
I Taunt. 212.] 



IV. am FOREIOK BlLLa 

Sd. Drawer {or Indorser) agamst Acceptor. 

[^Commentemeini as anie^ 77, 78.] For that whereas the 
said plaintiff [or **one E. F. '^J on the first day of January, 
in the year of our Lord one thousand eight hundred and 
thirty-four, t» parts beyond the seas, to wit, at Paris, [or 
^* Dublin, in Ireland," ](m) that is to say, in the county afore- 
said, made his bill of exchange in writing, and directed the 
same to the defendant, and thereby required the said de- 
fendant to pay [*^ that his second of exchange, {according to 
the bHi^) first and third of the same tenor and date not paid''] 
to the plaintiff [or ^ one G. H."] or order, 1002. Bs. 6d. ster- 
ling, lor '^3000 francs"] two months (a) after date thereof, 
lor ** at two usances (o), that is to say, at two calendar 
nMniths(o) after the date thereof," [occordtti^ to ihe^bil[\ 
which period has now elapsed, [if the action be by an indorsee, 
state the drawer^, E. F.% indorsement to the pUnnHff m the com- 
mon form,] and the defendant then and there accepted the 
[ «96 ] said biU, and promised the plaintiff to pay *the same accord- 
ing to the tenor and effect thereof, and of the said acceptance 

(m) See ante, 2 ; Kearney v. King, 83, fomiy No. tO. 

2 B. & Al. 301 ; Sprowle v, Legge, 1 (o) See Buckley v. Cambell. 1 Salk. 

B. & C. 16. 131 ; Smart v. Dean, 3 Keb. 645 ; 

(n) If payable <i|/)l<rngJkl, see ante, anttf 51. 
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thereof. [When thebiUiBtobe paid mfareign numey^ add the 
foUowing avennent]{p). And the said plaiotiff arers thai the 
said sum of [3000 francs] in the said bill mentioned, at the 
time of making the said bill, and when the same became 
due, was and is of great value, to wit, of the value of 

l£ ] of lawful money of Great Briiaint to wit, in the 

county aforesaid. Add common eotwU, and condude as dkeeUdf 
OfUe, 79, form ^0, 1.} 



30. Indorsee v. Drawer of Foreign BM — Default Aceeptance. 

[Commencement as antSj 77, 78.] For that whereas the 
said defendant, on the first day of January, in the year of 
our Lord one thousand eight hundred and thirty**four, in 
parts beyond the seas, to wit, at [Paris,] that is to say, in 
the county aforesaid, made his bill of exchange in writing, * 
and directed the same to one K F. and thereby required the 
said E. F. to pay (q) to the said defendant, [or ^^ one 6. 
H."] or order, 100{. Ss. 6d. sterling (r) two months after the 
date thereof (9), which period has now elapsed. And the 
said defendant then and there indorsed the said bill [to one 
G. H., who then and there indorsed the same to one J. K., 
who then and there indorsed and delivered the same] to the 
fdaintifi. And the said bill was then'and there presented to 
the said E. F. for acceptance, and the said E. F. then and 
there refused to accept the same. [If the bUl be drawn in 
sets, see ante, 2, add this averment, ^^nor did nor would he 
accept the said first or third of exchange in the sidd bill 
mentioned'' (0] whereupon the said bUl was then and there 
duly protested (11) for nonacceptance thereof, of all which 

(p) See Blmmonds v. Parminter, (0 Starke v. Cfaeeseman, Carth. 

1 Wils. 185; see Kearney v. King, 509; Wegerslofiev.Keeue,Stra.2l4^ 

Sprowle V. Lttgge, supra. (ti) As to the omission of ihia aver- 

(9) Obserre last form. ment, see Salomons v. Staveley, 3 

(r) If payable in foreign money, Doug. 898 ; see Witherley t>. Sars- 

observe the last form. field, 1 Show. 127 ; ante, 6K 

(«) If payable at usances, &c. ob- 
serve the last form. 
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the said defendant then and there had due notice. [Condticfe 
as in farm Mh. 5.] 

SI. Indorsee against Drawer — Default Payment. 

[Ccmmeneement as antSf 77, 78.] For that whereas the said 
defendant, <ni the first day of January, in the year of our Lord 
one thousand eight hundred and thirty-four, m pasts bey^md 
the seaSf to wit, at [Paris,] that is to say, in the county 
aforesaid, made his bill of exchange in writing, and directed 
the same to one E. F. and thereby required the said E. F. 
to pay («) to the said defendant or order 1001. 5v. 6d ster- 
ling (3f), -two months after the date thereof (y), which period 
has now elapsed. And the said defendant then and there 

indcHTsed the said bill to [one G. H. who then suad there in- 

• 

dorsed the same to] the plaintifil And the said E. F. did 
not pay the said bill, although the same was there presented 
to him on the day when it became due, whereupon the said 
bUl was then and there duly protested for nonpayment 
thereof, of all which the defendant then and there had due 
notice. iConelude as in farm Jfo. 5.] 

[ *96 ] *32« Indorsee v. JLcceptor supra Protest. 

[Chmmencement as ante^ 77, 78.] For that whereas one 
E. F. on the first day of January, in the year of our Lord 
one thousand eight hundred and thirty -four, in parts beyond 
the seas, to wit, at [Paris] that is to say, in the county 
aforesaid, made his bill of exchange in writing, and directed 
the same to one O. H. and thereby required the said O. H. 
to pay (z) to the said E. F. or order, 1001. 5s. 6d. (a) two 
months after the date thereof (a), which period has now 
elapsed. And the said E. F. then and there indorsed the 
same to [L. M. who then and there indorsed the same 

(«) ObMrve form No. 99, mpra, (z) Obserre form No. 29, supra, 

(jf) If payable in foreign money, or (a) If payable in /orcigw money, or 

at usances, or after sight, or draws in at usances, or after sight, or drawn in 

sets, observe fonn No. 29, supra, sets, vids form No. 29, supra. 
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to] the plaiatiff, and the said bill was then and there 
presented to the said G. H. for acceptance, and he the& ai^ 
there refused to accept the same, whereupon the said btB 
was then and there protested for nonaceeptanoe thereof, ol 
all which the defendant then and there had notice. And 
thereupon the said defendant, in order to preTtat the sM 
bill from being sent back and returned to the said E. F. [the 
drawer} did under the said protest accept the said bill, and 
the said O. H. like origmd drawee] did not pay the said bfll, 
although the same was presented to him for paymeiiC ott 
the day when it became due, to wit, in the county afereseid^ 
whereupon the said bill was then and there duly pretested 
for nonpayment thereof of all which the defendant then 
and there had due notice. IMd eomman camUf and candmdt 
as dhreded, atUe^ 81, form JV*o. 5.] 



II. ON PROMISSORY NOTES. 
1. IN ORDINARY CASES. 

33. Payee against Maker. 

[Commencement as ante, 77, 78.] For that whereas the de- 
fendant (b) on tlie first day of January, in the year of our 
Lord one thousand eight hundred and thirty-four, in the 
county aforesaid, made [his] promissory note in writing, and 
delivered the same to the plaintiff, and thereby promised to 
pay to the plaintiff 100/. 5s, 6c2. two months after the date 
thereof, which period hath now elapsed. [Add the common 
count as antCy 78 ; at aU events adopt that part of it which has 

(6) Although the note be made by sons Jotn%, if one only be sued, (by 

maay persons jointly and severtMy, yet which the risk of a plea in abat6iiient 

if one only be sued, it may be stated will be incurred, umeM tha otliMt be 

that ** he" (only) made the note with- dead, or out of the jurisdiction o£ the 

out noticing the other makers. See Court, see 3 & 4 Wm. 4, c 43, s. 8.) 

onle, 93. it should be stated that the deftndaht 

If a note be made by several per- (only) made the note. 

24 
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rdtUim to Am ctmmJkrdtmA fwr tAe noU. SUUe in UuU comU 
ihnU JkfindMni vnmfd to pay ^* the lasUmenlioned several 
BMDies," ami emcbtie, ikn kt tuUh not paid ''any of ite said 
nonies, or any part thereof." limU he observed the emmt 
mthomU$^^ideaUgstaUitheprmi$etopayt^ 

aaie^ iai ei lwrn no breach.'] 



[•97] ♦S4. Indorsee agamet Maker. 

[CMMi5ii5e«»«« mife, 77.] For that whereas the de- 
fcndaat, on the first day of January, in the year of our Lord 
oae thousand eight hundred and thirty-four, in the county 
aforeeaidy made his promissory note in writing, and then and 
theie delivered the same to one E. F., and thereby promised 
to pay to the said E. F. or order, 100{. 5$. 6d. two months 
after the date thereof, which period hath now elapsed. And 
the said E. F. then and there indorsed the said note [to one 
6. H. who then and there indorsed the same] to the plain- 
tiff, whereof the defendant then and there had notice, and 
then and therein consideration of the premises, promised 
to pay the amount of the said note to the plaintiff (e) ac- 
cording to the tenor and effect thereof. [^Add the comnum 
cotmf, 4^c. 08 directed in last form,] 

35. Indorsee against PayeCy or other Indorser. 

^Commencement as ante^ 77.] For that whereas one E. 
F. on the first day of January, in the year of our Lord one 
thousand eight hundred and thirty-four, in the county afore- 
said, made his promissory note in writing, and thereby prom- 
ised to pay to the defendant [or^ "G. H."] or order, 100/. 
Ss, 6d.f two months after the date thereof, which period has 
now elapsed, and the said defendant lor, " G. H."] then 
and there indorsed the said note [to L J., who then and there 
indorsed and delivered the same] to the said plaintilf]^ and 

(e) This is correct, although the Camp, 1 M. & Sc. 734, which applies 
promise is not stated to have been in principle, although the action was 
made to tke pltdnt^. See Bankes v. there against the nuAer. 
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the said E. F. did not pay the amount of the said note, 
although the same was there presented to him on the day 
when it became due, of all which the defendant then and 
there had due notice. IMdthe common count as directed tU the 
end of JV*o* 1 , ante, 79, except that the goods sold and work and 
materials mU be omitted^ wUess sold or supplied^ 4^. hy plaint^ 
to defendant^ at^ that the promise wiU be to pay *' the said 
monies respectively" — not last'^neniUmed monies. 

t 

36. Payee iigahut Jtfaker of Jfote nuuk in the Bodg pagabU 

atapartienlar Plaee(f). - 

ICommencement as ante, 77, 78.] Por that whereas the 
defendant on ihe first day of January, in the year of our 
Lord one thousand eight hundred and thirty-four, in the 
county aforesaid, made his promissory note in writing, and 
delivered the same to the plaintiff, and thereby promised to 
pay to the plaintiff at [Messrs. E. F. and Co. Lombard 
Street,] 100{. 5^. 6d., two months after the date thereof, 
which period has now elapsed, and the defendant hath not 
paid or caused to be paid the amount of the said note or any 
part thereof, although the said note was afterwards, to wit, 
on the day when it became due, presented at the said 
[Messrs. E. F. and Ca, Lombard Street, aforesaid,] to wit, 
in the county aforesaid, for payment thereof, i^dd common 
count, ^c. as directed, JVo. 11, onle, 83.] 

*37. The Uke, where ihe Place is mentioned only at the Foot or [ *98 ] 

in the Margin of the Jfote (g). 

[The form • mU be precisely as in the last ease, except thai 
instead of introducing the words ^* at Messrs. E. F., &c.," as 
being enAodied in the note, there should be introduced the foU 
lovfing allegation, after the words ^* which period has now 
elapsed ;" viz., ** and the said defendant then and there 

(/) See imUf 22, 23. (g) ^tUe, 23. 
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onds the taid note payable at Memn. E. F. and Ca, Loin- 
baid flCraefJ 

S8. Payee v. Maker of J<fote payable on Demand {h). 

iOmmmmtimmi a$ mUe^ 77, 73.] For thai whereas the 
defendant on the first day of January, in the year of our 
Lofd one thoosand eight hundred and thtrty-Cotir, in the 
eonnty aforesaid, made his promissory note in writing, and 
directed the same to the plaintiff, and thereby promised to 
pay to the plaintiff on demand 1002. 5$. id., and tbe plaintiff 
afen that afterwards, to wit, on the first day of March, in 
the year aforesaid, payment of the said note was demanded 
by him of the defendant, to wit, in the county aforesaid. [If 
payable qfUr noliee, state tiu note accordingly, and tntteod of 
eiating the demand, aver ** that afterwards, to wit, on, &c., 
at, Slc. notice was given by the plaintiff to tbe defendant to 

pay the said sum of money at the expiration of , then 

next, according to the tenor and effect of the said note, and 
the . time for payment thereof hath elapsed.^ ^dd common 
eamU, and eandude a$ directed. No. S3, ante, 96.] 

90. Jlgaimt Maker of Jfote payable by Instalments tthere the 

whole Sum is due. 

iCammeneemeru as ante, 77, 78.] For that whereas the de- 
fendant, on the first day of January, in tbe year of our Lord 
one thousand eight hundred and thirty-four, in the county 
aforesaid, made his promissory note in writing, and de- 
livered the same to the plaintiff, and thereby promised to pay 
to the plaintiff lOOi 6s. 6d. in manner following, viz. 20/. 
on the 1st day of February, in the year aforesaid, 40/. on 
the first day of March, in the year aforesaid, and the re- 
mainder of the said sum of 100/. on the first day of April, 
in the year aforesaid, all which periods have now respectively 
^^pMd. l^ddeountand conclude as directed, .Yb. 33, ante, 96.] 

(A) A demand seems unnecessary. 
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40. The Ukef where the times for Payment of some of^ of the 

InsUdmenis have elapsed, 

[The form will be like thelasty except that instead of the Me" 
gaHon ** all which periods have now respectively elapsed,** 
U toill be stated : ^^ And tilthough the periods for payment 
of the said first and second instalments [the instalments in 
arrears according to the facfi have respectively elapsed, the 
defendant hath not paid the same or either of them, or any 
part thereof.'* tSnd the promise and breach in the common county 
antCf 78, trill be confined to the last mentioned monies. If by 
the terms of the note the whole of the prmdpal is at onee to fre- 
eome due ^ any instalment be not paidy set out the note accordingly, 
and show the nonpayment of the instalment first in arrear, and 
the breach at the end will be that defendant hath not paid ** any 
of the said monies," &c.] 

*41. On J^ote payable to E. F. or Bearer. r #99 ] 

{^Commencement as ante, 77 j 78.] For tlmt whereas the 
defendant, on the first day of January, in the year of our 
Lord one thousand eight hundred and thirty-four^ in the 
county aforesaid, made his certain promissory note in wri* 
ting, and thereby promised to pay to E. F, or bearer lOOi. 
Ss, 6d.f two months after the date thereof, which period 
bath now elapsed, and the said E. F. then and there de* 
livered, transferred and assigned the said note to the plain- 
tifl^ and he then and there became and was and is the 
lawful bearer thereof; and the defendant, in consideration 
of the premises, then and there promised to pay the amount 
of the said note to the plaintiff, according to the tenor and 
effect thereof. [Add common count and conclude as directed, 
JiTo. 33, ante, 96.] 

42. On Country Bank J^ote payable in the Body in Town or 

Country (t). 

[^Commencemeni as ante, 77, 78.] For that whereas the 

(t) See tmie, 77, 78, note (/)• 
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deCmdaiitfly on the first day <^ January, in the year of our 
Lofd one thousand eight hundred and thirty-four, at [the 
Traro Union Banki, to wit, in the county aforesaid, made 
their promissory note in writing, and thereby promised to 
pay [No* 50] or bearer on demand there, that is to say, at 
the said [Truro Union Bank] or at [Messrs. E. F. and 
Ca, hankers, Lombard Street, London,] 1002., and the said 
note was then and there transferred and delivered to the 
phintiflj and he then and there became and was and is the 
lawful hearer thereof. And the defendants, in consideration 
of the premises, then and there promised to pay the amount 
of the said note to the plaintifl^ according to the tenor and 
effect of the said note. And afterwards, to wit, on the 
third day of January^ in the year aforesaid, the said note 
was presented for payment at the said [Messrs. E. F. and 
Co., bankers, Lombard Street, London, aforesaid] to wit, in 
the county aforesaid, and afterwards, to wit, on the sixth 
day of January, in the year aforesaid, the said note was 
presented at the said [Truro Union Bank] for payment there- 
of to wit, in the county aforesaid, but the defendants have 
not paid or caused to he paid the amount of the said note or 
any part thereof and the same is in arrear. {Jldd a see&nd 
eamU Uke the aboetf amUiing the averment of preeentmtnt at the 
London hakkere ; and a third eount ehomng only the presentment 
al fueft hanken; hul in eocA describe the note as inthe first count. 
Add the eamsnon cmuU and eonelude as directed, anU, 96, Jfo. 
83. The breach will be in that count thai defendanls have not 
nor haih either of them paid the last menlioned monies, <^.] 

43. Against Payee, being Indorser, who had not due J^otiee of 
Dishonor, but had no Effects with Maker (fe). 

The Form wiU be Uke ^o, 35, ante, 97, omitting the averment 
** of all which the defendant then and there had due notice,^ 
and inserting instead the following allegation : ^* and the -plain- 

(k) See ante, 57, 58. 
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lifTavers that when the said note was made, and from thence 
until and at the time when the same became due and was 
so presented for payment, the said E. P. [the maker] had not 
in his hands any ^effects of the defendant, nor had the said [ *100] 
E. P. received any consideration from the defendant for 
nor was there any consideration for the said E. F.*s making 
the said note, or paying the amount of the same or any 
pait thereof, and the said note was made for the accommo- 
dation and at the request of the defendant, nor hath he sus- 
tained any damage by reason of his not having had notice 
of the nonpayment of the |aid note." [ddd another cotmf, 
averring notice in the usual formj as ante, 97, M>. 35, and con- 
clude with common count, ^c. as there directed.'] 



III.— ON NOTES IN CASE OF PARTICULAR PERSONS. 

44. By Executor, or Mmirdslrator, of Payee v. Maker (I). 

^Commencement as ante, 87, 89, No. 19, or No. 20.] For 
that whereas the defendant, to wit, on the first day of Jan- 
uary, in the year of our Lord one thousand eight hundred 
and thirty.four, in the county aforesaid, made his promissory 
note in writing, and delivered the same to the said E. P. 
in his life-time, and thereby promised to pay to the said E. 
P. 100/. 5s. 6d., two months after the date thereof, which 
period has now elapsed. [Proceed as directed in the form, 
JsTo, 19, ante, 88, adding if expedient a second set of counts as 
there suggested.] 

45. Against the Executor (or Mministrator) of the Maker. 
[Commmcement as ante, 89, Form No. 21.] Por that 

(0 If the action be by the represen- life-time" instead of the words " the 

tative of an indorsee against an in- plaintiff," and a second set of count* 

doraer, the form, ante, 97, No. 35, may should, if necessary, be added on the 

readily be adapted to meet the case, principle of forms, 19, 26, ante, S8, 89. 

using the words ** the said E. F. in his ^ " ^ 
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whereas the said E. F. ia his life-time, to wit, on the first 
day of January in the year of our Lord one thousand eight 
hundred and thirty-four, in the county aforesaid, made his 
promissory note in writing, and delivered the same to the 
plaintiff, and thereby promised to pay to the [daintiff lOQL 6s^ 
M. two months after the date ihereoi, which period has now 
elapsed. Proceed a$ HtuUd^ oiUe, 90, /orm JV*o. 21, addmg a 
teeand set ofanmts ^ adm$abhS\ 

46. By the •Sesignees of a Bankrupt Payee v. the Maker. 

[Commencemml as ante^ 91, J^orm No. 24.] For that 
whereas the defendant, before the bankruptcy of the said 
E. F., to wit, on the first day of January in the year of our 
Lord one thousand eight hundred and thirty-four, in the 
county aforesaid, made his promissory note in writing, and 
delivered the same to the said E. F. before he became a 
bankrupt, and thereby promised to pay to the said E. F« 
1001. 5^. 6d. two months after the date thereof, which period 
has now elapsed. l^Proceed as directed, ante, 91, forms JVb. 
24, 25, attending to the suggestion as to a second set of cowUs.l 

r*100 a] *^'^* ^y ^ surviving Payee v. Maker. 

[Commencement as ante, 77.] For that whereas the der 
fendant in the lifetime of one E. F., since deceased, to wit, 
on the first day of January in the year of our Lord one thou* 
sand eight hundred and thirty-four, in the county aforesaid, 
made his promissory note in writing, and delivered the same 
to the plaintiff and the said £. F., since deceased, and there- 
by promised to pay to the plaintiff and the said E. F. 100/. 
55. 6d. two months after the date thereof, which period has 
now elapsed. [Md the common count, laying the debt and 
promise to pay the ^^ last mentioned" monies to the plaintiff, *^ and 
the said E. F. since deceased," and breach as ante, form, JV*o. 
26 ; and proceed, addingj if advisable under the drcumstances 
a second set of counts, as directed in thcUform.} 
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. . * ' 

48. By Hwband and fVifcy an Jfote p<iyable to Wif^ before 

Marriage v. the Maker. ^ 

[ Commencement a$ ante^ 9S» Form N<k 27.] For tbatwh«»%v 
^ the defendant whilst the said [Mary] was sole aftd u&r 
marriedt to wit, on the first day of January in the year of our 
Lord one thousand eight hundred and thirty -four, in tho 
county aforesaid, made his promissory note in writing, and 
delivered the same to the said {Mary,] and thereby promised 
to pay to the said [Mary] 100/. 5/. 6d. two months [weeks or 
days] after the date thereof, which period has now elapsed. * 
Proceed as directed, mte, 93, form JV*o. 27, aUending to the 
directian as to a second setofcomts.} 

49. By one of the Public Officers of a Banking Company 

Wider 7 Geo. 4, e. 46. 

— ---^ to wit A. B. one of the public officers for the time 
being of certain persons united in copartnership for the pur* 
poses of carrying on the trade and business of bankers in 
England, according to the form and efiect of a certain act of 
parliament made and passed in the seventh year of the reign 
of his late Majesty King George the Fourth, intituled ** An 
Act for the better regulatmg Copartnerships of certain Bank- 
ers in England, and for amending so much of an act of the 
S9th and 40th year of the reign of his late Majesty King 
Ckorge the Third, intituled * An Act for establishing an agree- 
ment with the Oovemor and Company of the Banlc of Eng- 
land for advancing the sum of Three Millions towards the 
8up|dy for the service of the year 1800 as relates to th6 
same,' " and called the Halifax Joint Stock Banking Com- 
pany, and which said A. B. hath been duly nominated and 
appointed one of the public officers of the said company, ac* 
cording to the force, form and effect of the said act of parlia- 
ment, by — — his attorney complains of C. D., who has 
been summoned to answer the plaintiff as such officer of a 
plea of trespass on the case upon promises. [ Then proceed as 

25 
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Uiualf Btating the iriU, 4^. to have been payable or indareed ^^ to 
the aaid company ; ^ and laying the debt and promise ^^ to the 
said coDipany" m the eonmon counts ; and conclude^ " to the 
damage of the said company of SOL ; and thereupon the 
plaintiff as such <^cer as aforesaid, for and on the behalf of 
the said c^mpaay, by virtue of the said statute, brings his 
suit,** &C.] 



[♦100 b1 ♦IlL— ON CHfiCKS ON BANfi£R8. 



50. Payee of Cheek v. Drawer, 

[Commencement as antSf 77, 78.] For that whereas the 
defendant on the first day of January in the year of our 
Lord one thousand eight hundred and thirty-four, in the 
county 'aforesaid, made his certain draft or order in writing 
for the payment of money, commonly called a check on a 
banker, and directed the same to Messrs. £• F. and Co. 
bankers, London, laecording to the cheek] ^ and thereby re- 
quiAd them to pay to the said plaintiff or bearer lOOl. 5s» 
6d», and tben and there delivered the same to the plaintiff. 
And the said Messrs. £. F. and Co. did not pay the said 
draft or order, although the same was then and there present* 
ed to them for payment thereof, of all which the defendant 
then and there had due notice. [If due notice or a subsequent 
promise cannot be clearly proved, and the hankers had no effects 
of the defendant in their hands, {see ante^ 57, 58,) add a second 
count on the check similar to the above, except that the averment 
of notice should be omUted ; and there should be inserted, in lieu 
thereof, an allegation of such want of effects as ante, 85, Form 
JVo. 15. Of course the word " acceptance" in that form wiU be 
omitted as inappUcable to a check, Jldd the common count, and 
conclude as directed, ante, 81, form M. 5.] 
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t • • • 

51. Bearer^ not being Payee^ y* the Drawer. 

ICammencement as ante^ 77, 78.] For that whereas the de- 
fendant on the first day of January in the year of our Lord 
one thousand eight hundred and thirty-four, in the county 
aforesaid, made his certain draft or order in writing for the pay- 
ment of money, commonly called a check on a banker, and 
directed the same to Messrs. E. F. and Go. bankers, London, 
laccdrding to the check"], and thereby required them to pay to 
G. H. or bearer 100/. 5s. Bd,, and then and there delivered the 
said draft or order to the said G. H., who then and there 
transferred and delivered the same to the plaintiff [JjT there 
were an intermediate transfer^ perhaps the aoerment should fte, 
** and the said draft or order was then and there duly trans**, 
ferred and delivered to the plaintiff."] And the said plain* 
tiff then and there became and was and is the lawful bearer 
of the said draft or order. And the said Messrs. E. F. and 
Co. did not pay the said draft or order, although the same 
was then and there presented to them for payment thereof, 
of all which the defendant then and there had due notice. 
{^Proceed as directed in last form.'] 



♦IV.— DECLARATIONS IN DEBT (m) ON BILLS OP EXCHANaE [♦lOO c] 

AND NOTES. 



« 



52. Debt by the Drawer v. the Accqptw. 

[CommencemevU as ante^ 77, 78, except thiU the plea is 
of a plea that he render to the plaintiff the sum of £ ^-~ 
{being the total of the monks demanded in the different counts) 

(m) Where debt lies, see eases col- 83 ; Stratton «. Hill, 3 Price, 953 ; % 
lected in Bishop v. Young, S B. & P. Chitty's Rep. 186, S. C. 



■^ 
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which he owes to and unjustly detains from him.'*] For 
that whereas 4h^ said plainliff on the first day of January in 
the year of our Lord one thousand eight hundred and thirty- 
I6ttr» in the county aforesaid, made his bill of exchange in 
writing, and directed the same to the defendant, and there- 
by required the defendant to pay to him the said plain- 
liff 1002. 5f. 6d. for value received two months after the 
date thereofa. which period has. now elapsed, and the 
defendant then and there accepted the said bill, and 
agreed to pay the amount thereof to^he {daintiff, according 
to the tenor and eflfect of the said bill and the said accept- 
ance thereof, but did Bot pay the amount thereof when due. 
And by reason of the same being unpaid, an action hath ac* 
cnied to the plaintiff to demand of the defendant the said 
sum of 1001. Si. 6dL parcel of the said sum above demanded. 
\Jldd.^owUm debt an the condieration for the biU^ if debt Ik 
Iftsreoi^ a$ii ike common coimX tund breach in debt as post^ 
100 d.] 

53. Payee or Fbret Indorsee v. Drawer. 

[Ccmmetitement as in the abweform.] For that whereas 
the said defendant on the first day of January in the year of 
our Lord (me thousand eight hundred and thirty-four, in the 
county aforesaid, made his bill of exchange in writing, and 
directed the same to one E. F., and thereby required the 
said E. F. to pay to the said plaintiff or order lOOZ. 5s. 6d. 
for value received two months after the date thereof, which 
period has now elapsed. lOr^fthe defendant drew the bill 
payable to his own order ^ and indorsed it to the plaintiffs sttUe the 
facts and introduce the indorsement as on/e, 81, Form No. 6, 
accordingly.] And the said E. F. did not pay the slid bilU 
although the same was there presented to him on the day 
when it became due, of all which the defendant then and 
there had due notice, and then and there agreed to pay the 
amoant of the said bill to the plaintiff on request. And by 
reason of the same being unpaid an action hath accrued to 
the plaintiff to demand of the defendant the said sum of 
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1002. 6$. 6d. parcel of the said sum above demanded* [Aid 
tamnum cauniin debtj and conclude as poit, 100 d.] 

64. Payee of ^ote v. Maker (n). 

[Commmcement as suprojform JV*o. 52.] For that where- 
as the defendant on the first day of January in the year of 
our Lord one thousand height hundred and thirty-four, in [*100 d] 
the county aforesaid, made his certain promissory note in 
writing, and delivered the same to the plaintiff, and thereby 
promised to pay to the said plaintiff 1001. is. 6d. value re- 
ceived two months after the date thereof, which period hath 
now elapsed. And by reason of the said sum of lOOL 5t* 
6d. being unpaid an action hath accrued to the plaintiff to 
demand of the defendant the said sum of 1002. 55. 6d., being 
parcel of the said sum above demanded. iJldd comnum count 
OB vKJraJ] 

55. Comnum Count in Debt. 

And whereas also the defendant on the fifth day of March 
in the year of our Lord one thousand eight hundred and 
thirty-four, in the county aforesaid, was indebted to the 
plaintiff in 2002. for the price and value of goods and chattels < 

sold and delivered by the plaintiff to the defendant at his 
request. And in 2002. for the price and value of work then 
and there done and materials for the same provided by the 
plaintiff for the defendant at his request. And in 2002. for 
money then and there lent by the plaintiff to the defendant 
at his request. And in 2002. for money then and there paid 
by the plaintiff for the use of the defendant at his request. 
And in 2002. for money then and there received by the de. 
fendant for the use of the plaintiff. And in 202. for interest 
due from the said defendant to the plaintiff for and in respect 
of the plaintiff having forborne and given day of payment of 
money due from the defendant to the plaintiff at the defend- 

(n) If the note be payable by in- whole sum be dae. Rudder v. Price, 1 
stajments, debt doesnot he, unless the H. Bla. 548. 
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anCs request And in 2001. for money found to be due 
from the defendant to the plaintiff on an account then and 
there stated between them. Which several last mentioned 
monies were to be respectively paid by the defendant to the 
plaintiff on request, whereby and by reason of the nonpay- 
ment of the said several monies in the said several counts 
mentioned an action hath accrued to the plaintiff to demand 
and have of and from the defendant the said several monies 
respectively, amounting to the sum of £ — above de- 
manded. Tet the defendant hath not paid the said sura 
above demanded or any part thereof, to the plaintiff's damage 
of lOL, and thereupon he brings his suit, &c. 



( lOOe) 



CHAPTER VI. 

OF THE USUAL DEFENCES TO ACTIONS ON 

BILLS, NOTES, &c. 



1 . That the Instrument has been hsi by the PkAnltiffj and 

is not produced. 

2. The Want or Failure of Consideration/or the BiU^ ^c. 

wholly or in part. 

3. Illegality of Consideration. 

4. Alteration of the Instrument without Consent ^ fyc. 

5. That the Instrument is not properly stamped. 

6. JVegkct or Laches in regard to the Presentment qf the 

BUlf ^c. or giving JVotice qf Dishonor. 

7. Indulgence^ or gioing Time to the other Parties. 

8. Payment or Satisfaction^ fyc. 

9. The Statute of Limitations. 

10. wa Tender. 

11. A Set-{gff^j and mutual Credit ^ fyc. 
[12. Damages J Re-exchange, ^c«] 



1. That the [nstrument has been lost by the Plaintiffs and is 

not produced. 

The holder's carelessness in losing the bilL note, or check, ^f^'^^ 

" ' wbere m- 

aObrds in general, (until it be found (a),) a defence to an stniment 

has been 

(a) As to the right to another bill, Eadon, 16 Ves. 430 ; Dayieso.Dodd, ** 

and means of obtaining it in equity, 4 Price, 176. But the loss of a bill, 

see 9 & 10 W. 3, c. 17, s. 3, Walms- holden by a petitioning creditor, after 

ley V. Child, 1 Yes. Jun. 338 ; Toul- the fiat, &c will not defeat the fiat, 

mine. Price, 5 Ves. 238; Exp. Pooley ». Millard, 1 C. & J. 41 U73). 
Greenway, 6 Ves, 812; Messop v, 

(73) £(ee also Ro^vley v. Ball, 3 Cowen Rep. 303. 
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acCkm at law {b) by him to recoTer the amount, whether the 
declaration be upon the instrument, or upon the considera- 
tion or debt for which it was given. The chief reason 10, 
that as these instruments are negotiable, and a party taking 
them bima fide after they are lost, ftc, may acquire a right 
of action thereon (c), the party sued by the loser, although 
he pafs the amount to the latter, might afterwards be called 
upon to pay it to another person, who has fairly become the 
hdder. If the acceptor be sued by an indorsee, who lost 
the instrument, he may also contend with reason that he has 
r*100 f 1 ^ ^8^^ ^ hjBLve the instrument delivered up *to him when 
he pays it, for it is his voucher against the drawer (d). If 
the indorsee, (the loser), sue the drawer or indorser, they 
may reasonably argue, (independently of the risk before al- 
luded to^) that unless the instrument be given up to them, 
they cannot enforce their remedies over against the prior 
parties with safety (74). 

If the instrument were, when lost, in such a state that it 
is transferable by delivery, and may therefore effectually 
get into the hands of a bona fide holder for value, (as if it be 
indorsed in blank (e),) clearly neither of the prior parties can 
be sued thereon, whether the loss was before (/), or after (g), 
the bill became due ; and although it occurred after action 
brought (A) (75). 

(h) Dent «• Dano, 3 Camp. S9S. 381 ; Champion v, Terry, 3 B. & B. 

(f ) Be* ante, IS, SI. t96. 

(d) Thia reason aeems to apply (g) Hansard r. Robinson, 7 B. & 
with equal force to tho instance of the C. 90. 

4uin»Hion of a bilL (k) Poole v. Smith, Holt, N. P. R. 

(e) See mUe, 14, 15. 144. Loss or theft after iud|;ment by 
(/) Pierson »» Hotohinson, S default. Brown v. Messiter, 3 M. & 

Camp. SI 1; Beranv. Hill, 2 Camp. Sel. S81 ; Allen v. MUler, 1 Dowl. 

P. C. 420. 



(74) Rowley v. Ball, 3 Cowen's Rep. 303. And see Freeman v. Boynton, 
7 Mass. Rep. ^3. Peabody v. Denton, 2 OalL Rep. 351. If the note is not 
pimped to be negoHabU plaintiff may recover. M'Nair r. Gilbert, 3 Wend. 
Jtep.344. 

(75) Where a bank note has been divided for transmiMioPi and one of the 
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And in theM instances the plaintiff's case is not bemefiCed 
by bis having offered an indemnity (i): and even an express 
promise to pay the lost instrument will not support an action 
upon such promise ; unless there be a new consideration) aa 
a bond of indemnity, &c, (&)• 

It has however been determined, that if the holder can 
prove that when the instrument was lost, it was in such a 
condition, or of such a nature, that it was not transferable 
by delivery, and required the special indorsement of him- 
self (Z), or another person (m), to render it negotiable, an action 
may be maintained upon the instrument, or for the original 
debt ; although the instrument, in consequence of the loss^ 
cannot be produced (n). 

If the plaintiff can show that the instrument was acoip Wlisie 
dentally destroyed whilst in his possession (o) ; or that the ^^ 
drfendant wrongfully wUkholds U, (p) ; the rigbl of action is 
not divested (76). 

(0 Pienon v. Hutchinson, S Camp, peril of costs, upon the bare aMertioa 

Sll ; and Hansard v. Robinson, 7 B. of the former, that the bill was not 

fc C. 90. specially indorsed. 

(k) Davies v. Dodd, 4 Taunt. 602 ; (•) Pierson v. Hutchinson, 2 Camp* 

Williamson «. Clements, i Taunt. 212; Woodford v< Whiteley, Moob 

523. &M.517; and see Mayor V.Johnson, 

St) Long V. Bailie, 2 Camp. 214. 2 Camp. 324. But see the observa- 

m) Bolt e. Watson, 4 Biag. 273 ; tions and reasoning of TeoterdeB, 

12 Moore, 82 ; S. C. C. J., in Hansard v. Robinson, 7 B. 

(n) Much of the reasoning of the & C. 90. 
Court in Hansard v. Robinson, is (p) Smith«.M'Clu]:«, 5Ea«t,477; 

equally applicable to these instances. Pierson «. Hutchinson, 2 Camp. 212. 

Tne neglect of the plaintiff, in effect. In this case notice to produce it at 

imposes upon the defendant the hard- the trial should be giTen. 
ship of defending the action at the 



parts is lost, the holder may recover on presenting the other part, as the 
parts of a diyided bill are not separately negotiable. Patton v. Bank & Ciir. 
2 Nott & M'Cord, 464. Mardn «. Bank of U. S., 4 Wash. Cir. Rep. 253* 
U. S Bank o. Sill, 5 Conn. Rep. 106. Farmer's Bank v. Reynolds, 4 Ran^ 

(7S) An acticm on a lost bin, was sustained where it was «eiit bv lettar, 
and the iHter bag was thrown oyerboard. Andenon v, Robaon, k B9y*a 
Bep. .49d. 

So where a note was given to the cashier of a bank for safs keapiagy mi 

26 
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2. Tke WmU or FaUyreof Cmriderttthnfar the Bill, 4«., 

whotty or in part 

In noticing the peeuliarUies of bills, &c., we briefly ad- 
verted to the general principle respecting the consideration 
[ *100g] Ibr a simple contract, *and pointed out in what respects ex- 
ceptions to that doctrine have been introduced in favor of 
these negotiable instruments (9). 

In order to ascertain correctly the various instances in 
which the want or failure of consideration affords a defence 
to an action upon a bOI, note, or check, it should be con- 
sidered — 

First, — ^Whether the action is between the parties to the 
oiiginal transaction, and whose names stand in immediate 
connection with each other on the face of the iustrument, — 

Or, Secondly, — ^Whether the action is brought by a third 
person, or holder, who did not receive the bill, &c. from the 
defendant. 

I. In the first instance, the Mai want of consideration for 
the instrument, as if it were drawn' by the plaintiff, and ac- 
cepted by the defendant, solely for the plaintiff's accommoda- 
tion ; or indorsed by the defendant to the plaintiff for the like 
purpose, without any value ; will give the defendant a com^ 
pUte defence to the action (r). 

Conside- If there were only a partial consideration for the instrument 
wfa«a in. ^^^^i^ these immediate parties, (being the plaintiff and 

quired 

into. (9) JSnie, 31. (r) JinU, 31, 38. See Holliday v. AtkinsoD, 6B. & C. 501. 

he testified that he had never delivered it to any one, and yerily believed it to 
hare been destroyed, it was held that as several years had elapsed without . 
iti having been heard from, that the jury might presume it was destroyed. 
Swift V. Stevens, 8 Conn. Rep. 431. See also Pintard v. Fackington, 10 
Johnff. Rep. 104. 
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defendant,) as if the bill be for iTlOOy but' the debt or con- 
sideration between them were £50 only, and as to the 
remainder the bill were for the plaintiff ^3 accommodation, 
then the action is not defeated m totOy but the verdict shall 
be limited to the sum really due^ (the £50) (s). 

Where a contract for the sale of goods is in law perfect 
and complete, and the purchaser has given a bill to the 
plaintifl^ (the vendor), for the price, he cannot defend the 
action by showing, that after the goods had been delivered, 
the plaintiff wrongfully retook them (/)• 

It often happens that there was a full consideration for 
the instrument when drawn or indorsed, but before it became 
due, or is sued upon, the consideration uohoUy or partially faiU. 
Where the consideration eniirtly fails— where the defendant 
has received no benefit, and the contract is rtstmdtd or put 
an end to, either in virtue of its original terms, or by the 
mutual consent of both the parties, — or where it is vtUrly 
void on account of frauds which the defendant has imme- 
diately treated as a ground for vacating the contract,— -then 
the defendant stands in the same situation, in regard to the 
bill or note, as if the plaintiff had originally received it from 
him without any consideration, — and the plaintiff will be 
nonsuited (u). 

And where the consideration partiaUy fails, there shall, m 
some eases, be a reduction to the extent of the faihire or de- 
preciation (x). 

Suppose, for instance, «d. draws a bill on B. for jClOO on 

(«) Barber v. Backhouse, Peak, R. (t) Stephens «. VSTilkinson, t B. & 

61. In this case defendant paid into Ad. 380. 

Court the sum really due ; and it was (ti) Lewis v. Coagnve, 2 Taunt, 

held, he did not thereby admit the bill S ; Solomon o. Turner, 1 Stark. R. 

inM6! DarneU V. Williams, S Stark. 61; Grew v. Beran, 3 Stark. 134 1 

&• 1^6* Obbard v. Betham, M. & Id. 483. 

(«) BayL 5 ed. 495, 497. 
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Ihe faith of a *€oiiiracl between them, thai Ji. shall advance 
to^ <Nr pay for B. money to that amount, but A advanoef and 
pay* jC40 only : here there ii a failure of contideratioii as to 
£6Qf and the.yerdict in an action on the hill by .A. againat 
B. shall be confined to jC40. 



In thie instance, it will be observed, the extent to which 
the conaidemtion had failed — in other words^ the amonai 
really due— Js mailer cf ready and certaia pecuniary caku- 
laiioo. 

IfdtnAfw In cases of special contracts, and other instances in which 

cnuidend ^^ ^^^ ^ ^ deducted from the amount of the biU, &a is 

^^^^ BOi a matter of easy and definite oompotaiion, and the exteni 

whoto of the failure or subsequent deficiency of consideration in* 

T^Sr^ ^ volvw a question of mtiqmdoM dmtMgeh it has been deemed 

eorerad. better to permit the pUintiflf to recover the full amount of his 

bin in his aoiiMi thereon ; and to leave the defendant to 

seek redress, and recover back part of the amount, by a 

cross suit for damages on the special contract (y). 

Thus^ if a bill be given lor the price ot goods sold by the 
plaintifi'to ihe defenduit, and warranted either expressly to 
be of a particular kind or qudity, or impliedly to be of a fair 
merchantable description, and the goods turn out to be o/aa 
inferior or different quality or nature, in violation of the con- 
tract, (but they are not taken back by the plainiifi^ ao that 
the contract remains open and in force,) there is not, under 
such circumstances, amf defence to an action on the bill» eves 
Of to part ; for the difference between the price of the goods 
aad their reil value-, is deemed to be a question of unliqui- 
dated damages, which is fit to be discussed only in an action 
of special assumpsit on the contract {z). 



(y) This has pnhfhXy bsm Mtab- some jeopardy as to snbsequefH 

lishiii as a rale of oonvanisDse ; but it bnrsemesit. 

certainly leads to oireiuty of action, (z) Morgan v, Richardson, 7 Bast, 

•ad oAsD pkucet the defendani in 483; Tye«. Gwynne, 8 Camp. 34S ; 
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So if a bill be given for a premium to be paid for a lease 
which the plaintiff agreed to grant to the defendant, the 
[dainiiff 's refusal to execute the lease will not affi>rd even a 
partial defence ; if the contract has been in part executed^ 
to the defendant's advantage, by his having had possession 
of the premises (a). Tbe same doctrine has been applied to 
the case of a bill given for a premium under an Ofjpreniieeihip 
deed, although the apprentice left the master's employ on 
the stamp upon the deed being found to be insufficient ; the 
master having *maintained and instructed the apprentice for [*1^»1 
some months (6). And it is no defence to an action by the 
payee against the maker of a note, that the payee had agreed 
to convey an estate to the maker in consideration of a sum 
of money then paid or secured to be paid to the maker, (being 
the sum mentioned in the note,) and of a further sum to be 
paid at a future day, and that such estate bad not been 
conveyed (c). 

2. The general rule is, that a person taking a bill, note, Conaider. 
or check, bona fide for value, or upon a good consideration iij^^2red* 
as between himself and his indorser, shall not be prejudiced jnto in 
in his remedy against a prior party thereto, by the circum* himafi4§ 
stance of the latter having put his name to the instrument, P^^X* 
without any consideration or value, or by reason of the total 
or partial failure of the consideration as regards such earlier 
party (4 

Obbard «. Betfaam, u5i vupra. See or wiU recehre the full benefit he has 

Pay V. Nix, 9 Moor, 159, ^Lerea a right to require by Tirtue of the 00D> 

DOte was giyen by the defendant to tract. If an action be brought upon 

the plaintiff for his communication the conlrocl by the Tendor of goods 

of an improvement in machinery, for the price agreed upon, the inferi- 

which was found to be of little value, ority of the goods may, it seems, be 

Afkd see Gascoyne v. Smith, M'Clel. objected in reduction of damages. See 

& Y. 338, where a note was given for Basten v. Butter, 7 East, 479. 

the price of a ship, the sale being (a) Moggridge v, Jones, 14 East, 

void under the Registry Acts; but 486. 

the defendant had paid interest and ^6) Mann v. Lent, 10 B. & C. 877. 

received part of the ^diip's earnings, (c) Spiller v, Westlake, S B. & Ad. 

&c. It is therefore obviously impru- 155. 

dent to give a bill or note until the {d) Collins v. Martin, per Eyre* 

party is satisfied that he has received C. J., 1 B. & P. 651 ; Bani( of Iieiaad 
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Thus if A draw a bill on B.f and A. indorse to C, and 
C. 10 D., (the holder,) and D. gave value for the bill, he 
may eue not only C.j but either of the prior parties, {A. or 
B.) although the bill was drawn and accepted solely for C.'« 
accommodation (e). And in such case it is not material 
that D., when he took the bill, had notice that neither A. nor 
B. had received any value (/). 

And it seems that a prior party cannot set up as a defence, 
that be received no value, and that the plaintiff holds with- 
out consideration, if an mtermediaU party took the bill or 
note banafidef and gave value for it (g). In such case the 
plaintiff shall, as indorsee, be permitted to recover, as frus- 
tee or agent, for the benefit of the intermediate indorsee for 
value, who might himself have sued the defendant upon the 
instrument, and who shall be assumed to have indorsed it 
to the plaintifl^ for the purpose of enabling him to sue there- 
on ; it not appearing that such indorsee for value claims the 
instrument adversely to the plaintiff. 

But if the defendant received no value, and the party to 
whom he gave or indorsed the instrument transferred it to 
the plaintiff without consideration, and the latter holds it un- 
der such circumstances without consideration, he in effect 
stands in the position of the party from whom he received 
the instrument, and cannot sue the defendant thereon ; al- 
though at the time of the transfer to the plaintiff he had no 
notice that the defendant signed the instrument without 
[*100 j ] consideration (A). And if, under *such a state of facts, the 

V. Beretford, 6 Dow, t33 ; Fentum 9* the bUl, if the holder took it fairly and 

Pococky 5 Taunt. 193 ; confirmed in without notice ; see <m/c, lOOe; Mor- 

Prioe o. Edmunds, 10 a & C. 584 ; ris v. Lee, B. R. H. 86 G. 3 ; BayL 6 

and see Haly v. Lane, 3 Atk. 189 ; ed. 600, note 16. 

Darnell v. WUIlams, 8 Stark. R. 166. (g) BayL 5 ed. 500. As to receiT- 

(«) Id» IHd, ing such a bill or note q/>er it became 

' (/) Smith V. Knox, 3 Esp. R. 46, due, see ante, 15, 16. 

p09tf 617. And it is no defence, that (A) Collins v. Martin, 1 B. & P. 

an earli«r party was swindled out of 651, per Eyre, C. J. ; Duncan v. Scott, 
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plaintiff gave value for the bill for part only of the amount 
secured thereby, he can recover no more than the sum really 
due to him upon the transaction in respect of which he re- 
ceived the instrument (t). But where the defendant has re- 
ceived full value for the bill, the plaintiff, an indorsee, may 
recover the full amount ; although he holds the bill for val- 
ue to the extent of part only of the sum secured (fc). 

If Jl. deliver or transfer a bill to B. for a particular purpose, 
to be effected, through the medium of the bill, for«d.'s bene- 
fit, (as to discount the bill, and apply the proceeds to a given 
object, &c.) B. cannot, by indorsing the bill to C, even fox 
a valuable consideration, as a debt, &c., give C. any right 
of action thereon against «Zl., if C at the time he received 
the instrument, had notice of the circumstances, and the 
transfer to him be in violation of good faith, and will, if up- 
held, defeat the purpose for which B, held the bill (/) (77). 



IM^ 



1 Camp. 100; Reel v. Marquis of 
Headfort, S Camp. 674. ^., B. and 
C. were partners ; j§» induced Z>. to 
accept a bill for his (•fl.'s) accommo- 
dation, and then indorsed the bill to 
the finn ; held, that the firm could 
not sue D. on the bill ; Sparrow v. 
Chisman, 9 B. &B. 841. 

(i) Wiffen v. Roberts, 1 Esp. R. 
261 ; Jones «. Hibbert, 2 Stark. R. 
304 ; and see Wintle y. Crowther, 1 
Tyr. R. 215. 

(*) Reidv.Fumiyal, 5C. &P.499; 
Johnson v. Kennion, 2 Wils. 262. 

(/) See Delauney v. Mitchell, 1 
SUrk. R. 439 ; Evans v. Kymer, 1 B. 
& Ad. 529 ; Roberts v. Eden, 1 B. & 
P. 398 ; Treuttel v. Baranden, 8 
Taunt. 100 ; Buchanan «. Findlay, 9 
B. & C. 738; commented on in 
Thorpe v. Thorpe, 3 B. & Ad. 580 ; 
Martin v. Morg;an, 3 Moor, 635 ; 
Smith V. De Witts, 6 D. & R. 120 ; 
Cartwright v. Williams, 2 Stark. 340. 
See cases in equity, Exp. Flint, 1 
Swanst. 30 ; Exp» Frere, 1 MonL & 
M. 263. 

Bankers who hold a customer's bills 
are impliedly considered to hold them 



for value, and may sue thereon, al- 
though they also hold collateral secu- 
rity, provided they are in advance 
to such customer beyond the cash 
balance in their hands. See Bosan- 
quet V. Dudman, 1 Stark. R. 1 • 
Heywood v. Watson, 4 BIng. 496. 
Bills placed in a banker's hands on 
account, when may be applied by 
him to a balance subsequently appear- 
ing in his favor, Atwood r. Crowdie, 
1 Stark. R. 483. Banker's lien upon, 
and property in, bills of customer, 
Exp. Benson, 1 Dea. & Ch. 435. See 
Zinckr. Walker, 2 Bla. R. 1154* 
Giles V. Perkins, 9 East, 12 ; Bruce 
V. Hurley, 1 Stark. R. 23 ; Thompson 
V, Giles, 2 B. & C. 422. Cases in 
Equity, Exp. Rowton, 1 Rose, 15: 
Exp. Sargeant, 1 Rose, 163; Exp. 
Hull Bank re Boldero, 19 Yes. 25 • 
Exp, Twogood, 19 Yes, 229; Exp. 
Buchannan, 1 Rose, 280 ; Exp. Har- 
ford, 2 Rose, 162 : Exp. Waring, 8 
-Rose, 182 ; Exp. Armistead, 2 G. & 
J. 371, post, 1390; Earp. Thompson, 
1 Mont. & M. 102 ; Exp. Parr, Buck, 



(77) Rumsey v. Leek, 5 Wend. Rep. 20. 
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Notieoio WheCber the defeadaQty who mgned the instrument witli* 
be given, ^^i oonaidemtion, be sued by the party to whom he hAnded 
the instrument ; or by a third person who hMs it without 
consideration ; it is proper (m) to give notice to the plaintifl^ 
or his attorney or agent, a reasonable time before the tiial, 
of the intention to dispute the consideration, and consequent*- 
1 y the plaintiff's title. In the former case, the notice should 
be, that the defendant will ** at the trial deny that he ac- 
cepted (or *'drew," or ^* indorsed,") the supposed instrument 
[MOOk] for any consideration *or value, and will require the plain- 
tiff to prove the same, if any, and the consideration or value, 
if any, upon or for which he took and holds the instrument.'* 
In the latter case, it should be stated, not only that defendant 
denies he received value, &c. but that ^' the plaintiff will bo 
required to show when, and of whom, and upon or for what, 
if any, consideration or value the plaintiff received and holds 
the alleged instrument." 

ValiM k But this notice, (whether necessary or not), is of Uself in- 
imjrtimi. gufg[cieiit to render it incumbent on the plaintiff to prove that 
he gave value* Before the plaintiff can be required to ad* 
duce such proof, and in order to rebut the presumption in bis 
lavor («), the defendant must cast some suspicion upon the 
plaintiff's title, whether he took the instrument from a third 
person, or from the defendant. The defendant must JirH 
prove that he, or a former holder, lost or was defrauded of 
the instrument, or that he, the defendant, received no value, 
or some other circumstances rendering it probable that the 
plaintiff gave no consideration, or bad notice of the facts (e)« 

(m) Patenon v, Hardacre, 4 Taunt, thereof, no notice toproTe considera- 
114, C. P. But it would seem (at tion is necessary. Wyatt «• Camp- 
least in K. B.) that this notice is not bell, M. & M. 801. 
etfcaMoZ to introduce the defence of (n) Jinte, 16, 31. 
want of consideration. See Green v. (o) Reynolds v. Cbettle, % Camp. 
I>aakin, S Stark. R. 347 ; Mann e. 596 ; De la Chaumette «. Bank of 
Lent, Moody & M. 840 ; 10 B. & C. Eadand, 9 B. &C. 208 ; Bawling «. 
S77, S. C. ; Heath r. Sansom, 8 B. & HaU, 1 C. & P. 11 and 38( ; ptf eur. 
Ad. 891. If the defence be U8ury,imd Bacuet v. Dodging, 10 Bing» 40. 
that plaintiff UhM th« bill with notice 
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If such evidence be given by the defendant, the plaihtifl^ m 
reply (p), is bound to remove the doubt, and prove ^he con- 
sideration or value upon which he holds the instrument (q). 

-The absence, or subsequent failure, or illegality, of considenu Pm«1 «▼!- 
tion, may be shown by oral testimony as a defence, although 
the instrument expresses that it was for value received, 
&c. (78). But where a particular consideration is stated on 
the>face of a bill or note, parol evidence cannot be received 
to establish that it was given upon another consideratioB, tn- 
cansistent with that which is so expressed (r) (79). 

{p) The plaintiff is not bound to Spooner v, Gardiner, R. & M. 86. 

prove consideration, it seems, in open- (9) Ante, 15, 31, 100 i ; De la Chaa* 

ing his case. See Cbitty, B. 8 ed. mette v. Bank of England, 9 B. & C. 

638, and note (/) ; Browne v. Mur- 208. 

ray, R. & Mod. 253, n. ; sed vide De- (r) Ridout v, Bristow, 1 C.& J. 834. 
launey v, Mitchell, 1 Stark. R. 439 ; 

(78) Parol evidence is admissible in a suit by the indorsee against Uie in- 
dorser of a note indorsed in blank, to show that at the time of the indorse* 
ment, the indorsee received the note under an agreement that he would not 
have recourse upon it against the indorser. Hill t', Ely, 5 Serg. k, Rawle, 
363. It seems to be well settled, that in an action on a promissory note, pa.- 
lol evidence may be given hj the maker, under the general issue, of a pwrttal 
or total failure of consideration, to mitigate the damages or defeat a recovery; 
as fraud or a breach of warranty in respect to the consideration. Hills 9. 
Bannister, 8 Cowen, 31. 

And so, as between the original parties, parol evidence may alwa3ni be given 
of the true consideration of a note or bill of ezchanfe. And the rules of evi- 
dence are the same in the courts of common law as m equity, except in some 
particular cases, where parol evidence is let in merely with a view of afford- 
ing a court of equity the means of exercising its peculiar jurisdiction. Hamp- 
ton 9. Blakely, 3 M'Cord, 469. See M'Creary v. Jaggers, Id. 473. note (a). 
Lawrence r. Stonington Bank, 6 Conn. Rep. 521. 

(79) And the general principles upon this subject seem as fully admitted in ' 
the United States. It seems, indeed, at one time to have been doubted, whe- 
ther the want of consideration could be set up even in an action between the 
original parties' to a note ; and it was then said, that sdl the cases cited were 

cases in which there was, not a want, but a failure of consideration. Living- 
ston «. Hastie, 2 Caines' Rep. 246. and see also the opinion of Living<>ton7j« 
in Baker «• Arnold, 3 Caines' Rep. 279. But it is now held that there is no 
difference in this respect between a want and a failure of eonsideration ; and 
that each may be set up as a defence not only between the original parties, 
but also against a holder claiming by indorsement after the note has become 
doe, or taking it with a knowledge of fraud or other equitable eireumstancei^ 
entitling the maker to avail himself of the defence. Pearsoo v. Pearson, 7 
John. Rep. 9C Store v. Wadley, 3 John. Rep. 184. Ten Eyek 9. Vander- 
pod, 8 John.Xep. 120. DemiiBtoQ 9. 3acon» 10 John. Rep. 19B, Woodlmfl. 
9, Hi^mes, 10 John. Rep. 231. Frisbee v. Htf Atfgle, U John* Eep, 50l 

27 
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3. lUegaliiy ofeonridertUion. 

To notice fully the law upon the subject of illegal con- 
tracts, would be to depart from the object of this treatise. 

•i— ^— »»»'^^"^~" II ■ '■ - .1 I- . ■ ■■ ■ I ■ " • I ■ 1 1 1 ■ 

Tba&dMr «. Dintnoi^, 6 Moss. Rep. 899. Warner v, Ljrncb, 5 Joha. "Rmp*, 
S39l Baker ». Arnold, 3 Caines» Rep. 279. Tappan v. Von Wagenen, 3 
Joha. Rep. 461. Bayiey v. Faber, 6 Mass. Rep. 451. Slade «. Halttedy 7 
Cow«o» 3SS. Hills V. Bannister, 8 Cowen, 31. Lawrence v. ihe Stoniagtoa 
Bank, 6 Con. R. 5S1. Hill v. Buckminster, 5 Pick. 391. Hampton v. Blakety, 
3 M'ConI 469. M'Creary «. Jag^ers, lb. 473, note (a). I9ixon » £n(liih» 
lb. 549. Thompson r. Hole, 6 Pick. 259. A promissory note made on tlie 
3d September, 1817, payable on demand, and indorsed onlbe 35th of Maj, 
1818, is to be deemed over-due, and subject, in the hands of the iadorsee, to 
all infirmities. Neyins v. Townsend, 6 Conn. Rep. 5. But a promissory 
note given in consideration of the sale of pews, followed with possession by 
the Tendeei cannot be avoided on the ground that the vendor refuses to con- 
vey ;^The remedy is by com) elling a performance. Freligh v. Piatt, 6 
Cowen, 494. And the want of consideration may in like manner be set up in 
an action by a second indorsee against his infimediate indorser. Herrick v. 
Carman, 10 John. Rep. 284. But that a note was made for the accommoda- 
tion of the maker, and without consideration, is no defence in an action by a 
5oiia^^ holder for a valuable consideration against an indorser, although he 
b&d knowledge of the fact at the time he took the bill. Brown «. Mott, 7 
MiB. Hep. 361. Nor if the action were against an acceptor for the aoeom- 
modation of the drawer, would the like defence avail—Ibid ; nor, as it shoold 
sMsi, eves if the holder took the bill alter it was due. Ibid. But if the indorser 
of a promisaory note prove that it was put into circulation fraudulently, lfe» 
may eall upon the holder to show what he gave for it, and how it eameinto 
hia hands. And the indorser is entitled to give such proof, in order to require 
suck explanation from the holder. Holme v. Karsper, 5 Bin. Rep. 469. See 
abo Bail v. AUen, 15 Mass. 433. See also Braman «. Hess, 13 John. Rep* 
58, and Olmstead v, Stewart, 13 John. Rep. 83S. See Stockbridge o. Damon, 
i Pick. 283. 

For further eases as to the effect cf the indorsement of a bill after it be- 
eomes due, see the notes to Chapw IV. — see iii. p. 160, et stq. 

A promisaory note whereby A. *'as administrator of P. B. deeeaaed, pro^ 
miaed to pay" the plaintiff a certain sum, *'for vahse received by J. & ajMf 
heirs, o& demand, with lawful interest until paid," has, on demurrer to th« 
declaration, teen held void for want oi a sufficient consideration. TenBydc 
«. Vanderpool, 8 John. Rep. 120. And a note made in aid of a fund ibr the 
support of a minister of a parish has also been adjudged void for want of co»> 
aideration. Rontelle 9. Cowden, 9 Mass. Rep. 854. A note given by a de- 
¥iaor, in his Ufe*time, to secure a devisee in the will against the alteration or 
peTOcatton of the will, is without consideration and void. WincheU v. La* 
thasi, 6 Cowen, 688. 

The consideration of a promissory note, may be inquired into as between the 
eogiaal parties, and if there is no consideration for the promise, it is mufcnM 
jKNMiMa and cannot be enforced by an action. Scfaoonmaker v. Reee, 17 
lokna. 301. 

When a promissory note is assigned for a valuable consideration, and in tha 
oouvse of busitiess) the assignee cannot be affected by any transactions be* 
ts r ss a the assignor and the parties to such note, to which the assignee is not 
pnTy, and evidence to that effect is not relevant. But such evidence is rele* 
ymt, iiit shows that the assignee was a trustee or had notice of the transac- 



DEFENCES : — ILLEGAL CONSIDERATlOlf, IQOIC 6 

• • , • * • > 

It will be sufficient to advert merely to such parts of the 
law, relating to illegal considerations, as more immediately 
apply to bills and notes. 

Whenever a contract is founded on an illegal considera^ Illegal 

* . ... I 1 • • i* t consuleni^ 

tion, a bill, or note, or check, given m respect of the agree- tionayoids 
ment, is void between such of the parties to the instrument ^^^ # 
as were concerned in the illegal bargain (a). And between all ooi»> 
these parties, if the consideration be in part ^illegal by slat- the illegal 
ute, the instrument so taken will be void in toie^ altboagh hff^n 
the consideration be valid as to part of the amount secur* ^ * 

ed {t) : and a renewed or substituted security is equally af- 
fected by the taint of the original contract, if all illegal parts 
be not entirely withdrawn, and a new contract, free from 
its impurity, be not entered into (u) (80). 

< 

(«) And illegality of consideration Scott v. Gilmore, 3 Taunt. 226^ aliter 

may be shown by parol evidence, even it seems where several distinct bills are 

in opposition to the positive terms of taken ; then some of the bills shall be 

the instrument. Ridout v. Bristow, 1 applied to the good debt, Hubner v. 

C. & J. 231 J 1 Tyr. R. 84 ; 8. C, per Richardson, M. 1819, Bay!. 5 ed. 516, 

Bayley, Baron ; Woodbridge v. Spoo- n. 66. 

ner, 3 B. &. Al. 233; Rawson v. (u) See post, 100 m, n., Chapman o. 

Walker, 1 Stark. R. 361. Black, 2 B. & Al 688; Wynne 01. 

(() Robinson v. Bland, Burr. 1077 ; Callander, 1 Russ. 293. 

< III . ^1^— 1^«— .ii^a 

tions, or did not receive the note in the usual course of busioess, Harnb^ 
burgh Bank o. Meyer, 6 Serg. & Rawle, 537. 

It has been lately decided in Pennsylvania, that although by an aet of mh 
sembly passed in the year 17|5, tlie indorsee of a promissory note is to ivcoTer 
^ the money mentioned in such note, or so much thereof as shall appefv to b« 
due at the time of assignment ;" yet if the note be expressly made payable^ 
^ without defalcation** and be transferred to an indorsee for a valuable eon* 
sideration and in the course of business, the maker cannot set up failure of 
consideration, in a suit by the indorsee. Lewis v, Reeder, 9 Serg. & Rawky 
193. See also Elting v^ Brinkerhoff, 2 Hall. N. Y. Rep. 489. 

(80) A note given to a sheriff on an arrest in lieu of a bail bond is void as 
contrary to the statute respecting Sheriff's bonds. Strong v. Tompkins, 8 
John. Rep. 98. A note given by an insolvent to his creditor to induce him to 
sign his petition under the insolvent law, with a blank in it for the date to be 
fflled up after his discharge, is void, as against the general policy of the law. 
Nor can such note be revived by a subsequent promise to pay it. Pyne •« 
Eden, 3 Caines' Rep. 213. So a note given to a creditor to induce him to 
withdraw his opposition to the debtor's disdiarge under an inaolvoat law ii 
void. Wijgginv. Bush, 12 John. Rep. 306. Seoalsoon the point of illegal 
consideration. Little «. O'Brien, 9 Mass. Rep^ 423. Jones o. CatweU, I 
John. Cas. 29. 

There seems to be some difference of opinion in the United States in ret|M«t 



100 1 DBnUIGBS :— ILLEGAL COHSIDEEATION. 

In tome instances, eren seenriiies (as bills and notes) given 
upon an illegal consideraticm are txpreMzly declared by stat- 
ute to be soU; as in the case of gaming {x) ; contracts for 
signing a bankrupt's certificate, &c. (y). And in these 
cases' the instrument will be void, even in the hands of a sub- 
sequent bona fide indorsee for value (z) (81). 

(j) PM, 100 n. Chambers, 5 & k AL 753; Birch 9. 

(y) 6 Geo. 4, c IS, ■ 195 ; Sum- Jerris, 3 C. & P. 379. 

■wr 9, Brady, 1 H. Bla. 047 ; Smith (z) Bowjer v. Brampton, Stra. 1 155. 

«. Bnmkff Doag. 070 ; Haywood v. As to the mataoce of usury, see Utfirm. 

IQ wafers. In Bfassachusetts the courts hare held wager policies .void at 
•ipffl firtiMMMa law, upon tlie genera] eround that all wagers are injurious to public 
MOialg Aimy •• GiUnao, t Mass. Rep. 1. In New, York, however, actions 
on wacais are held to be maintainable at common law, Bonn s. Riker^ 4 
John.Ile}K. 4S0. Campbell «. Richardson, 10 John. Rep. 406. But wagers 
■gainst principles of public p»licy are uniTcrMlly held void ; as wageis.upon 
the event of a pubhc election. Ibid. Mounts. Waite, 7 John. Rep. 434. 
Lansing v. Laasmg, 8 John. Rep. 454. M'CuUum o. Goorlay, 8 John. Rep. 
147. 

Illegality of consideration (except under statutes makmg the note absolutely 
imid) does not avoid a note in the hands of a5ona fide holder without notice. 
City Bank «. Barnard, 1 HalL N. Y. Sup. Rep. 70. 

(81) Some difference exists in the different States as to a person who has 
been a part^fr to a negotiable instrument, being permitted to testify that it was 
fHigfaislty void. In South Carolina the Court recently expressed a doubt as 
to Uie law. See Haig v. Newton, I Const. Cl Rep. 423. In New Hamp- 
shure he is held not to be a competent witness. Houghton v. Page, 1 N. H. 
Rvo. 00. So in United States Courts. U. S. Bank r. Dunn, 6 Pet. R. 57. 
and in Massachusetts and New York it has been decided that a party to a 
•Dcotaabls instrument cannot be admitted as a witness to prqve the noteorig- 
inidly void. Churchill «. Suter, 4 Mass. Rep. 156. Warren v. Merry, 3 
If aaa- Rep. 17. Parker v. Lovejoy, 3 Mass. Rep. 665. Widgery v. Munroe, 
S Mass. Rep. 440. Jones v. Coolridge, 7 Mass. Rep. 199. Winter v, Said- 
ler, S John. Cas. S85. Wilkie v. Roosevelt, 3 John. Cas. 206. Coleman «. 
Wire, t John. Rep. 105. Skilding o. Warren, 15 John. Bep. 270. See 
Powell «. Waters, 8 Cowen, 669. Murray v. Judah, 6 Cowen, 484. But the 
assignor of a cheek or note, if he be discharged from his debts under the insol- 
vent act, subsequent to the transfer, is a competent witness for the holder. Id. 

In Connecticut, it is now well settled, that a party to a negotiable instru- 
ment, who is divested of his interest, is a competent witness to prove it usuri- 
ous and void in its creation. Townsend v. Bush, 1 Conn. Rep. 260. But he 
IS a good witness to prove any facts subsequent to the due execution of the 
note, which destt oys the title of the holder. Baker v. Arnold, 1 Caines' Rep. 
tSS. WoodhuU 0. Holmes, 10 John. Rep. 231. Warren v. Merry, 3 Mass. 
Rep. 37. Barker o. Prentiss, 6 Mass. Hep. 430. Parker «. Hanson, 7 Mass. 
Rep. 470. Webb V. Danforth, 1 Day's Rep. 301, Man v. Swann, 14 John. 
Rep. 270. Hnlb^ «. Brown, 16 Johns. Rep. 70. Myers v. Palmer, 18 John . 
Rep. 107. The mdorser of a negotiable note is not a competent witness, in 
an .action between the indorsee and maker, to prove usury in the transfer .of 
the note 5y Mm. Manning v. Wheatland, 10 Mass. Rep. 502. And in 
PennsylTania, it has been decided, that an indorser cannot in a like action be 
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But, except in instances of this kind, an innocent indorsee inaooent 
for valuable consideration, who took the instrument before it lw>Wer not 
was due (a), will not be prejudiced by any illegality of con- 
sideration between the original parties, or fraud by one upon 
the other, although the instrument was made or drawn upon 
an illegal contract (6). 

Usury. 

An important alteration of the law of usury, as it relates 
to bills of exchange, has lately been effected by the statute 
S & 4 Will. lY. c. 98 (c). By the 7th secUon it is enacted 
that no bill or note made payable at or within three maiUki 
of the date thereof, or not having more than three months to 
run, shall, by reason of amy interest taken thereon, or secured 
thereby, or any agreement to pay, or receive, or allow inte« 
rest. In discounting, negotiating, or transferring the same, 
be void ; nor shall the liability of any party to any {d) bill or 

(a) See ante, 15. when drawn, and the plaintiff having 

(b) Broughton v. Manchester Water taken it upon a good consideration. 
Works Co. 3 B. & Al. 10, per Hoi- Parr v. Eliason, 1 Kast, 9S ; Daniel v. 
royd ; Day «. Stuart, 6 Bing. 109 ; Cartony, 1 Esp. R. 274 ; Lowes «• 
Greenland v. Dyer, S M.& R. 4S2 ; Mazzaredo, 1 Stark. 386. These 
Amory v. Merywether. 3 B. &. C. were cases of usury, now provided for 
573. As to the effect of an Indorse- by statute, see infra* 

wunt only beine upon an illegal con* (c) Pott, 
sideration, the bill having been valid (d) 8ie, 

a witness, that there was no original consideration for the bill. Still v. Lynch, 
S Dall. Rep. 194. See also Allen v. Holkins, 1 Day's Rep. 17. Bearing v, 
Reeder, 1 H. fit Munf. Rep. 175. 2 Binn^, 154. 2 Desaus. Cha. Rep. 224. 

But this rule is confined to negotiable instruments. Pleasants v. Pember- 
ton, 2 Dall. 196. 1 Yeates, 202. Baring ». Shippen, 2 Binn. 165. 168. 
M'Ferran o. Powers, 1 Serg. & Rawle, 102. And they must be such as are 
actually negotiated in the usual course of business. Blaggr. Phoenix Ins. Co , 
Cir. Co. U. S. Whart Dig. 270. Baird v. Cochran, 5 iSerg. k, Rawle, 399. 
Hepburn v, Cassel, 6 Serg. & Rawle, 113. Bank of Montgomery v. Walker, 
9 Serg. & Rawle, 236. 

The indorser is not a competent witness in Pennsylvania in a suit against 
the maker of a promissory note, to prove that' the note was originally drawn 
for the indorser's accommodation, and thereby enable the maker to set up a 
discharge by the holder's giving time to the indorser. 

For, though a party to negotiable paper may be received to prove sub- 
sequent facts to diseharge it, yet he is not competent to show that uie instru- 
ment was not in truth what it purported on its face to be. Bank of Mont- 
gomery V, Walker, 9 Serg. & Rawle, 236. 
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* 

Mie be afieoCed by tbe lav againet usury ; nor shall any 
person drawing, accepting, indorsingy or signing any such 
bill or note, or lending, or adyancing any money, or taking 
more than the present rate of legal interest in Great Britian 
and Ireland respectively, for the loan of money on any such 
bill or note, be subject to any penalties under such law, &c. 

[*100hi] *Bilb and notes are not therefcnre affected by the statute 
against usury, 12 Ann. st. 2, c. 16 (e), unless they are made 
payable more than three months after date, or unless more 
than three (/) months must elapse before they become due 
acoording to the tenor thereof, at the time the usurious agree* 
ment is made. 

What To constitute usury, there must be a feon : therefore, the 

bmiafide and not merely colorable purchoH of a bill (g)i or 
the discount or taking up a bill by the accept in anticipa- 
tion of payment, at a premium (h) ; does not constitute usu- 
ry, although more than 51 per cent, be received by the 
transaction ; and more than 51. per cent, may be taken for 
guaranUeiHg a bill, if no loan be contemplated (i) (82). 

(e) Post, 105. Bidgood, 7. B. & C. 45S. 

(/) SomkUf etUender months. (A) Barclay v.Walmesley, 4 East. 

ig) Ex pmrit Lee, 1 P. Wms. 788 ; 55. 

Rex •. Ridge, 4 Price, 66 ; Beete r. (t) Lee v. Cass, 1 Taunt. 51 1. 



(8S) A contract usurious in its inception cannot be afterwards rendered 
▼alid, even in the hands of a bona fide indorsee without notice of the usury. 
Wilkie V, Rooserelt, 3 John. Ca. 206. Payne v. Trezevant, 1 Bay's Rep. 
as. See "Warren v. Crabtree, 1 Greenl. 167. Though a usurious note be 
Toid in the hands of a bona fide holder, yet a new security given to such hold- 
er for the usurious note is good. Stewart r. Eden, 2 Caines' Rep. 150. 
Chadbourne «. Watts, 10 Mass. Rep 121. Kilburn ». Bradley, 3 Day's Rep. 
sea. Jackson ». Henry, 10 John. Rep. 185. Flemming ». MuUigan, 8 
M'Cord, 173. And a judgment in the hands of afrona fidt assignee, it 
Mdms, is not affected by usury in the original transaction. Wardell «. Eden, 
S John. Cas. 268, S. 0. 1 John. Rep. 531, note,-— A. security originally valid 
cannot be invalidated by a subsequent usurious transaction between the ori- 
Ijm^ pardes or privies. Bush ». Livingston, 2 Caines' Cas. in Err., 66 ; see 
Wiutworth V. Adams, 6 Rand. 333. And no usurious transactions between 
inlarmediate parties can affect the title to a note in the hands of a *<m«>l4e 
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In discouniiDg a bill of an ordinary kind in the commofi 
course of business (A:), it is not usury to deduct or take, «t 
the time ef dko^unt^ the amount of legal interest, instead of 
paying to the borrow^er the full amount of the bill, and re« 

« 

(k) See Marsh v. Martindak, 3 R & P. 154. 

holder. Foltz v. May, 1 Bay's Rep. 486. Johnson v. King, 3 M'Cord, 36& 
See Whitworth «. Adams, nt supra* 

It is not within the scope of these notes to state the eeneral doetiind as ta 
what constitutes usury. But the learned reader will Snd valuable infonna- 
tion as to the doctrine of usury upon discount of notes in the followui|p 
cases : Atkinson v. jScott's Ex. 1 Bay's Rep. 307. Churchill o. Suter, 4 
Mass* Rep. 156. Portland Bank v. Storer, 7 Mass. Rep. 433. Jones «• 
Hake, 2 John. Caa. 60. Wilkie v. Roosevelt, Payne v. Trezevant, Musgror* 
r. Gibbs, 1 Dall. Rep. 216. Wycoff «. Longhead, 2 Dall. Rep. 92. North- 
ampton Bank v. Allen, 10 Mass. Rep. 84. Thompson 9. Thompson, &MaS8. 
Rep. 135. Munn v. The Commission Company, 15 John. Rep. 44. £«»» 
net V. Smith & Phelps, 15 John. Rep. 355. Powell v. Waters, 8 Cowen, 
669. Stribbling v. Bank of the Valley, 5 Rand. 138. Whitworth m AdamSi 
Id. 333. Johnson Vt King, 3 M'Cord, 365. Flemmin^ 9. Mulligan, 3 M'Cordi 
173. To take interest in advance, upon discounting a ninety day note, made 
to be discounted, the interest being calculated at sne fourth of a year for the 
ninety days, is usury, and the note, therefore, void. Beinkof Utica r. Wa^ar^ 
8 Cowen, 398. If a mode of calculating interest, which gives to the creditor 
more than legal interest, is adopted, and he knows that it will have that 
effect, it constitutes usury, although the creditor may not suppose that he 
^leDeby violates the statute. Childers v. Deane, 4 Rand. 406. 

Where in consequence of an usurious agreement, a person is procured to 
indorse a note given in a usurious transaction, though at the time, he knew 
nothing of the usurious contract, yet his indorsement is void* Wilks % Bmia* 
mer, 2 M'Cord, 178. 

It seems, if a security be given for a debt, a part of wbiofa is valid, and p«rl 
for an usurious consideration, the whole will be infected, though separate 
notes be given. Flemming o. Mulligan, ut supra. See Motte v Darrell, 1 
JU'Cord, 350. 

* Courts will not sanction any kind of artifice or contrivance by which the 
lenders o£ money may hope to evade the statutes against usury, and receive 
more than the lawful rate of interest. Thus, where a proposition is made for 
a loan of money, and the lender will only consent to lead a past of the money 
wanted, on condition that the borrower shall receive Bank stock, (orany otl»i 
er collateral articles) at a price much above the market value, to make up the 
deficiency, and the bargain is made on such terms, the contract is usurious 
and void. Stribbling v Bank of the Valley, 5 Rand. 133. Where M. re* 
quested J. to procure a loan of money for him, stipulating to pay J. 3 ptr 
cent, per month. J. accordingly borrowed the money of W. at legal interest, 
and save him his note with an indorser. M. paid J. the 3 per cent, for his 
own benefit. Held, that the note was not usurious. Coster ck I^woithy 8 
Cowen, 299. 

A promissory note bearing interest from a time anterior to its dale, is nol^ 
on the face of it, usurious. Holden v. Pollard, 4 Pick. 173. So also, in ease 
of a bond. Levy v. Hampton, 1 M'Cord, 145. 

See also Powell v. Waters, 8 Cowen Rep. 669. Stock «. PSarker, 9 
M'Cord*s Chan. Rep. 383. Knights v. Putnam, 3 Pick. Rep. 184. 
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ceiving interect when the ineirument becomes due (I) ; and 
baQkeni(m), bill brokers (n), and agents (o), may legally 
take, besides legal interest, a reiuonable eomndssim^ (the 
fairness of which it is for the jury to decide upon,) for their 
necessary, actual, and bona fide trouble and expenses in dis- 
counting, or procuring the discount of bills or notes. 

Although a bill or note given, or indorsed upon an usuri- 
ous contract or consideration, is void between those parties 
to the instrument who were concerned in or cognizant of 
the usury, yet it will by statute 58 Oeo. III. c. 93 (jp), be 
available in the hands of an indorsee for valuable canaide' 
raHan who had not actual notice of the usury at tbe time he 
received the instrument ; and clear evidence that the plain- 
tiff was concerned in the usury, or had notice thereoi^ must 
be given, in order to render it necessary for him to prove the 
consideration he gave for the bill (9). 

Even a renewed or eubetUuted security taken in respect of 

a bill or note void for usury, is not available between the 

[*100d] original parties, *unlessthe whole of the usurious interest be 

entirely excluded and deducted from the account for which 

the new instrument is given (r)« 

(I) Llovd V. WiUiami, 8 Bla. R. Jones v. DavidioD, Holt, N. P. G. 

7M, perErre, C. J^ and Blackstone, 956 ; Meagalv. Simmom, M. Sl Mah 

J.; per Lord AWanley, C. J., in 181 ; as to the lender delivering ^eods, 

Maru V. Martindale, 3 B. & P. 1 58. instead of money, in part satisfaction 

(m) Winch v. Fenn, cited in Auriol of the loan, see Dayies v. Hardacre, 9 

V. Thomas, S T. R. 6S ; Hammet o. Camp. 375; Combe v. Miles, 8 Camp* 

Tea, 1 R & P. 158 ; Ex parte Jones, 563. 

17 Yes. 338 ; Carstairs v. Stein, 4 M. (p) Post, 187 ; see form of plea, 3 

& Selw. 195 ; Masterman v. Cowrie, Chit. PL 5 ed. 909, a. As to the en« 

3 Camp. 488. dence, see Wyatt v. Campbell, M. & 

(n) Ex parte Goss, 8 D. & Chitty, M. 80. 
i40. (q) Bassett «. Dodgin, 10 Bing. 40 : 

(o) See per Alvanley, C. J. Marsh see ante^ 100 j, note (m). 
V. Martindale, 3 B. &i\ 158 ; Baynes (r) Harrison «> Hannel, 5 Taunt 

V. Fry, 16 Yes. 180 ; as to excessive 780; Chapman v Black, 8. B. & AU 

brokerage, see Dagnall v. Wigley, 1 1 588 ; Barnes «. Hedley, 9 Taunt. 184 } 

East, 43 ; Ex parte Henson, 1 Madd. Preston v. Jackson, 8 Stark. R. 837 ; 

1 19 ; Young V. Wrigh^ 1 Camp. 14 ; Wicks v. Oogerly, R. 4 M. 193. 
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Gaming. — Stockjobbing. 

The statutes against gaming are the 16 Car. S, c« 7, Statates 
and 9 Anne, c. 14 ; and in general, they invalidate a bill ^^j^ 
or note for a gambling debt, though it be in the hands of a 
subsequent bona fide indorsee for value (u). But if the win* 
ner draw a bill, he shall not be allowed to set up the gaming 
as a defence to an action against him by such an indor- 
see {x). 

The Stock-jobbing act, 7 Geo. 2, c. 8, does not mention 
securities : its terms render void the contract only. It does 
not invalidate a bill or note in the hands of a subsequent bo* 
na fide indorsee for value (z) : but the illegality of a stock- 
jobbing transaction would render the instrument connected 
therewith void as between those parties who were concerned 
in the illegal bargain (a). 



4. The Alteration of the Instrument mthotU Consent^ ^. 
. It is a good defence to an action upon a bill or note, that Of dim. 
it has been altered^ (by addition, erasure, writing through a niOi, hu 
word, &c.), in a mcUerial part, without the consent (6) of the 
party attempted to be charged. This is a common law rvie^ 
having for its object the suppression of fraud ; and it is ap- 
pficable to bills, notes, and checks, as well as deeds andoth- 
er written instruments (c). 

(«) Bowyer v. Bampton, Stra. Amory v. Meryweather, 9 B. fc C. 

1 153 ; Henderson v. Benson, 8 Price, 573. 

S8l ; Wynne v, CaUandar, 1 Russ. (5) The alteration of other billg by 

R. S93. consent, will not be evidence of conaent 

(x) Edwards o. Dick, 4 B. & AL in the particular case. Thompson v. 

SI 2. Equity will restrain the nego- Moseley, 5 C. &, P. 501. CanceUa« 

tiation of a bill for money lost at gam- tion by mistake, NoveUi «. Rossi, % B. 

ing, Lloyd vrGurdon, 3 Swanst. 180. & Ad. 757. 

(z) Day o. Stuart, 6 Bing. 159; (e> Master 9. Miller, 4 T. R,3S0; 

Greenland v. Dyer,' 2 M. & Ry. 422. judgment in error* The alteration by 

(a) Brown v. Turner, 7 T. R. 630 j 

28 
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Ao^, under the ttw m p bwt, a wiatmal alteration invalidates 
a bill or note alih&ugh the pariiet cangent to the alteration ; 
proTided the bill or note wae a perfect and available instru- 
meot, and bad been umed, when the alteration took place. 
In aueh caae the cbjection is, that the stamp has already 
parfomed its office— the alteration makes the bill or note a 
■ew instmrnent ;- hot, under the Stamp Acts, a bill or note 
cannot be stamped after it has been drawn. The alteration 
destroys the operation of the instrument in its cniginal state ; 
the instrument has been already itHd, and in law, the nem 
faistrument is wM&wi a stamp, and is therefore void (d). 

r^lOO o] *Where, however, there is a miitake in framing Che in- 
najbeai- "tniment, so that it is not conformable with the originol {»- 
<^ ^ ienthn of the parties, it may be altered by them m eorreefion 
9/ the erroTf even after the issuing or negotiation of the in- 
strument ; and in such case the stamp will support it, as 
altered (e). 

We will consider 1st, what alterations are material : 2dly, 
Of alterations made with the caneent of the parties, before the 
instrument is issued : Sdly, Of alterations o^er it is complete, 
and has been issued : and, 4thly, Of the parHee making the 
aheration, and its effect. 

Matsml Ist. The alteration of a bill, note or check, in regard to 
the daie^ or time of payment (/) ; the place where it is to be 
I^tid (g) ; or the parHet to make the paymenf, as by adding 

tbe (Murty avoids the instrument, at- Bowman «. Nicoll, 5 T. R. 537; 

thoQgli tiie wofds of the instrament as Walton v. Hastings, 4 Camp. 2S3 ; 

priginaUy framed be legible. See Outhwaite «. Luntley, 4 Camp. 179.' 

Sheph. Touch. S8. (jr) Aa by adding ^ payable at,** 

(^ See 1 Aun. st. S, c tS, ■. S, 3; Ac. (a porticalar place), eren though 

S3 Geo. 3, c* 184, s. 8 ; Bathe v. Tay- these words may not render a present- 

lor, 16 East, 419, 416, per Le Blancu ment there essential, see Cowie v. 

J. ; aad ca«cs i^frm. Halsall, 4 R & Al 197 ; M'lntoah 9. 

(e) Postt 100 q. Elaydon, 1 R. & Hi. 362 ; Mil «ii(e 

(/) Master «. Miller, supra, 10; Trappe o. Spearman, 3 Esp. R. 57; 

Wilson V. Justice, Peak, Add. C. 96 ; Marson v. Petit, 1 Camp. 89, n* ; or 
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another drawer or maker to a bill or note, as an after*thought, 
after it was complete (h); is materia], and will discharge the 
parties from responsibility : so will an alteration which varies 
the nahire of the liability of the parties, as the making a joinl 
note, joint and several (i); or the addition of woids render* 
ing the instrument negotiable (k); or detailing or explaining 
the nature of the consideration ({). 

But the correction of a manifest mistake, in the style of a 
firm to which a biU is directed, ao as to render it conformri>le 
with the style given by the defendants in their acceptance, 
will not be considered a material alteration (m). And we 
have seen that a bona fide holder may fill up with his own 
name, a bill made payable to * * or order"(n). 

2dly. Of the alterations made by the consent of the party 
before the instrument is issued. 

Alteratidns made by consent, however material, will not When 
prejudice, if they be made before the instrument can be ^^J^^f 
considered to have been issued (o), and before the time when 
the instrument, as originally framed, would have become 
due. No alterations can be made, if the operation of the 
instrument as it originally stood, has been spent (p). 

It is material to consider at what period a bill or note is 
deemed to have been isswd^ so that in reference fo the stamp 
law it is too late ^to alter it, even though the parties are [*100 p] 

by altering the names of the bankers liams, 10 East, 437, jMil, 761, see «Nlt, 
at whose bank the acceptor had made 7, 8. 

the bill payable. Tidmarsh o. Grover, (i) Knill v. Williams, 10 Eaat, 401, 
1 M. & 8eL 735 ; Rex v. Treble, 2 (m) Farquhar v. Southey, 8 C. ft 
Taunt. 328. 497. 

(4) Clerk v. filackstock, Holt, N. (n) jirUe, 7, Attwood v. Griffin, 1 
P. R. 474 ; Exp. White, 8 D. & Ch. P. & M. 425. 
334. (o) Downes v. Richajrdsoo, 5 B. fc 

<t) Perring v. Hone, 4 Bing. 88. Aid. 674. 

(k) Kershaw v. Coz, 3 Esp. R, (p) Bowman v. Nidioil, S T.R* 
846 ; |ier Le Blanc, J., Knill 9. Wil* 537. 
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anrioiM to do so. An instrument may in law be Uttted^ 
although it has not been negotiated. The criterion seems to 
be, whether it has reached such a state that the person pos- 
■esmng it is competent to maintain an action thereon against 
a prior party (9). 

A biU has been issued, and therefore cannot be altered, 
where it has been drawn and accepted for value ; although 
Uie drawer, to whom it is payable, has not parted with it (r); 
or where, though unaccepted, it is payable to a third person, 
and has been delivered to him for value, so as to give him 
a right of action against the drawer in case of dishonor (s). 

So the exchange of acceptances is, when complete, such 
an issuing of the respective bills as will render it impractica- 
Ue to alter them (t). 

We have seen that bills and notes are not available in the 
hands of parties for whose accommodation they were made, 
fcc, without value, against the parties who have lent their 
names («). Therefore, although an accommodaium biU may 
have been drawn, accepted, and indorsed, so that it is appa- 
rently perfect, yet it has not in law been issued or negotiated, 
fcc. so as to prevent a material alteration by consent, if it 
has not been in the hands of a holder for value, who could 
sue thereon (x). 



(f ) Downes •. Richardson, 5 B. & S23 ; Outhwaite v. Luntley, 4 Camp. 

AL 674. ] 79 ; Wilson v. Justice, aupra ; ted 

(r) Bathe o. Taylor, 15 East, 412. vide Jacob v. Hart, 2 Stark. R. 45 ; 

The^ acceptance may somerimes be where Ld. EUenborough, C. J., seems 

eonsidered incomplete, though written to have considered that whilst the 

on the bill — the instrument not having payee held the bill, it might be altered. 

been actually parted with, frc Sher- (/) Card well v. Martin, 9 East, 190. 

rington v. Jermyn, 3 C. & P. 374; (ti) See ante, 15, 100 g. 

taUe, 13. A bill drawn by A. payable {x) Downes v. Richanlson, 5 B. & 

to himself on B. may be altered whilst Al. 674 ; Johnson « Oibb, 8 Chit. R. 

in A.'s hands, before it has been ac- 183 ; Sherrington «. Jermyn, 3 C. & 

cepted; see Kennerly v. NaA, l P. 374. The case of Calvert v. Ro- 

Staik. K. 458. berts, 3 Camp. 343, cannot therefore 

(t) Walton V, Hastings, 4 Camp, be considered law. 
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Sdly. We have already observed (y) that alterations made 
aJUr the instrument has been issued {z\ render it whcdly 
inoperative, although the parties concur — ^unless the altera* 
tion take place merely to correct a matake^ and to express the 
CT^mal intention of the parties. 

Thus, where a bill was originally intended to be nego* 
tiable, but the words " or order" were omitted, it was held, 
in an action against the acceptor, that they might be inserted 
by the drawer, even after acceptance and indorsement, and 
without the acceptor's assent (a). And the transformation 
of a note into a biU, has been deemed valid, where the origi- 
nal intention of the parties was thereby effected (6). And 
the substitution of another date (c); and the addition of 
another *maker to a note (df); are, it seems, permitted under [»ioo q] 
similar circumstances. 

4thly. The unauthorized alteration of a bill or note in a Alteration 

rendera 

material respect, will discharge the parties thereto, although BUi Toid 
the instrument be in the hands of an innocent holder for J3"to|J^^ 
value, and the alteration were made whilst it was in the holder. , 
possession of d^ former holder, and the jury find that such al- 
teration was effected ^^ by some person unknown to them''(e). 

(y) JSnUf 100 o. specting tlie alteration of DudB oould 

{x) Suprti. be applied to bills of exchange in the 

(a) Kershaw v. Cox, 3 Elsp. R. 846 ; hands of innocent holders ; and that 
recognized in Knill «. Williams, 10 the plaintiff did not prore, and the 
East, 437, and subsequent cases. jury did not find, that the alteration 

(b) Webberv. Maddocks, 3 Camp. 1. was made, without authority, ^ a 

(c) Bruttv. Picard, 1 R. & M. 37 ; stronger. The finding was, that the 
Wilson V. Justice, Peak, Add. C. 96. alteration was made by a person un- 

(4) Clare «. Blackstock, Holt, N* Imotofi, tohUst the inatrufnent waa In 

P. R. 474. the hwida of a former holder : and as 

(e) Master v. Miller, 4 T. R. 380. the alteration benefited him, and was 
This case is cited in die Treatises on not distinctly, proved to have been the 
Bills as an authority for the position, unauthorized or accidental act of a 
that the alteration of a bill, even by a stranger, without the consent of the 
ffrenger, inralidates it, Bayl. 6 ed* former holder, the presumption seems 
111; Chitty, 8 ed 804 ; Roscoe, 34. to hare been, that he concurred in it, 
It may howerer be worthy of re- or was guilty of carelessness in keep- 
nark, that the main question in that ing the bill so that a stranger oould 
case was, whether this doctrine re- have access to it. It is held, that it 



w 

100 q DBrBMCBt :^AI.T£R1TI0N OF THE I1V8TEUMEIIT. 

It ■eeins that, generally qpeaking, the cancellatkm of an 
acceptance by mi$take will not prejudice the holder's right 
thereon (/) (88). 

Where there is no privity or original debt between the 
plaintiff and the defendant, independently of the bill, Slc, 
and the defendant is discharged from liability thereon by 
an improper alteration, the plaintiff cannot recover, ^upon 
the strength of the instrument), even upon the common 
counts ; although he be an innocent holder upon a good 
consideration, and the defendant has received value, (from 
another party), for the instrument (g). 

^^^n^ Although the defendant may be discharged from liabUity 

debtisdii- on the instrument, by reason of its having been altered, be 
^^^'^S^^ appears to be responsible to his original creditor /or the debt or 
consideration for which it was given ; provided the altera- 
tion was not made fraudulently (A), or without the consent 
of the debtor (t), and the bill is avoided by the alteration, 
merely in reference to, and by the operation of, the stamp 
laws ( j). But to support an action for the original debt« 

is for the plaintiff to ramore the su*- Sandenon •. 8yniOBd% 1 B. It B» 430, 
picion arising from alterations appa- per Dallas, J. ; Master «. Miller, per 
rentonthefiieeof the bill, jMil, 100 r. Bnller, J. Cancellation by mistaJre, 
The case of Master v. Miller seems, NotcIU o. Rossi, S B. & Ad. 757. 
therefore, not to be a decisive au- {/) Raper v. Birlcbeck, 15 East, 
ihontj chat a bill is avoided, even 17: NoTeUi «. Rossi, S B. ft Ad. 7S7, 
by a material alteration, if the plain- (g) Long «. Moore, cited in Lorell 
tiff can show that it was done v. Simpson, 3 Eep. R. 155; Master «. 
without his consent or default, by an Miller, 4 T. R. 320, and tuprs ; Jar- 
utter stranger. In the case of deeds dine «. Payne, 1 B. & Ad. 671. 
and awards, an alteration by a stran- (h) Sanderson v. Symonds, 1 B. & 
ger, without the knowledge or default B. 426. 

of the creditor, will not, it seems, dis- (0 Alderson «. LAngdale, 3 B. ft 

charge the debtor, at least if the for- Ad. 660. See Perring v. Hone, 4 

mer words be legible. See Lord Bing. 28, 

D^Arey's case, 1 Lev. 289; Waugh (j) Sutton e. Toomer, 7B. ftC. 

•. Russell, 6 Taunt. 707 ; Henfree v. 416 ; semble, however, that the in- 

BroBilei% 6 East, 309; Irvine «. El- strument cannot be looked at by the 

Bon, 8 East, 54 ; French v. Patten, jury to assist the plaintiff's case, viz. 

t East, 355 ; Palmer, R. 403 ; Shep. to ascertain the amount due, &c See 

Touch. 68; ted 9id€ U Co. 97 a ; Jardine 9. Payne, 1 B. ft Ad. 671. 



(83) See Nevios 9. De Ghrand, 15 Mass. Rep. 436, where an indocse- 
Ment had been erased, U. S. Bank ». Sill, 5 Conn, Rep. 106. 
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^the declaration must of coureie be framed to admit evidence 
thereof; and such evidence must, it seems, be independent of^ 
and seek to acquire no strength from the bill or note (fc). 

A promissory note was rendered void under the Stamp 
Act, by a material alteration being made without the consent 
of the maker ; but when it was presented to him by the 
payee, he (the defendant) said, ^^Is that my handwriting t 
I write a different hand now ; biit I know I owe the money ;" 
and it was held, that, although the note was void, the jury 
might look at the note to ascertain the amount to which the 
admission referred, and that the amount was recoverable on 
the account stated ({)• But this decision has since been 
overruled (m). 

If the alteration be not affected by the Stamp Acts, the 
consent of one of the parties to its being made, will preclude 
him from taking any objection ; although subsequent parties 
may be dbcharged by the alteration (n). 

One of several makers of a joint note has not an implied j^itentioB 
authority to assent to its alteration, by making it several as byoonsent 
well as joint, so as to bind the other makers (o). And where, seTwal 
after such unauthorized alteration, and after the note became "»*keni, 
due, the holder applied by letter to the defendant, (a mm- 
consenting maker,) requesting the payment "of the joint 
and several note of himself and others,*' (naming them,) it 
was held^ that an answer, that the plaintiff's letter should 
have his earliest attention, did not establish the defendant's 
assent to the alteration (p). 

Where an alteration appears upon a bill or note, it seems 

{k) See Jardine v. Payne, 1 B. & (m) Jardine v. Payne, 1 B. & Ad • 

Ad. 671. 671. 

(I) Bishop 9. Chainbre, 1 Dana. & (n) Downes v. RidiardBon, 6 B. fc 

UBS; 11^ a Mai. 116; ZC.BtP. Ah97-L 

53, 8, C, (o) P«Tinr v. Hone, 4 Bine. S9« 
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that there is a legal presumption or suspicion that the alter- 
ation was of such a nature, and made under such circumstan- 
ces, that it avoids the instrument ; and the plain^ must 
negative the presumption by proof of facts connected with 
the alteration, evidencing that the instrument is not thereby 
prejudioed (f ) (84). 

(q) Henman •. Dickinson, %U. h Master v. MUler, po$t, 488 and 490, 

P. S89; Johnson v. Duks of Marlbo- cited mUe^ 100 a, note (e). As to the 

rough, S Stark. R. 313; Bishop v, presumption where deeds are intcr- 

Chambre, 1 M. & Mai. IIS. (Over- lined, &c. 18 Yin. Ab. 58. See Sin- 

ruled as to another point in Jardine 9. eleton v. Butler, 8 B. & Pul. 883 ; 

Payne, 1 B. a Ad. 671.) See also Chitt7,jun. Contracts, 897 to 899. 

(S4) Any alteratk>n, whether material op nqt, i^ an instrument under seal, 
made by the party to whom it is given, will avoid it, unless made by the con- 
sent of the p«rty who executed iu But this consent may as well be implied 
ftom the nature of the alteration as be expressed. In a simple contract, which 
is merely evidence of a promise, an immaterial alteration, however made, not 
at all anecting the terms of the promise, seems not to be within the same 
principle of deeds, which, from the alteration, may not be the deeds of the 
parties ; while a similar alt ration in a written simple contract might leave it 
complete evidence of the same contract. Indeed the assent of the party sign- 
ing such contract, that the omission of a word by a clerical mistake which 
the law will supply, might be cured by inserting such word, ought to be pre- 
sumed, to protect him from the imputation of intentional fraud. And in a 
simple contract an addition by the unnecessary supplying of a word, which 
the law would supply, is not an alteration in matter or form which would de- 
stroy the contract. Per Curiam^ Hunt e. Adams, 6 Mass. Rep. 519. See 
Griffith V. Cox, Overton's Rep. 810. 

If an acceptance of a bill be cancelled by mistake, it does not avoid the 
acceptance, and all parties to the bill are bound in the same manner as if the 
act had not been done. Nevins et al. v. De Grand, 1 5 Mass. Rep. 

An alteration of the date of a promissory note by the payee whereby the 
time of payment is retarded, and afterwards discounted with innocent persons 
by the payee on indorsing it, avoids the note. Bank of U, 8. v. Russell 3t 
Boone, 3 Yeates' Hep. 391. See 3 Cranch, 37. 

The law will not presume that an alteration apparent on the face of a nottt 
was made after its execution. Cumberland Bank «. Hall, 1 Halsled, 815. 
But whether the alteration was made after or before the execution of the note, 
seems to be a question for the jury. ibid. 

An alteration of the date of a promissory note without consent, vitiates it 
in the hands of an innocent indorsee. Stephens «. Graham, 7 Serg. k, Rawle, 
505. 

Where after a note was made and indorsed, the maker, without the know- 
ledge or consent of the indorser, (both of whom resided in Albany, where the 
note was made,) added in the margin '< payable at the Bank of America;'* 
(which is in the city of New York,) and payment was accordingly demanded 
at that bank, and due notice of non-payment was sent*by mail to the indorser 
at Albany, it was held that the addition of the place of payment was an im- 
Material alteration, and that the demand and notice was sufficient to charge 
the indorser. Bank of America «. Wood worth, 18 Johns. 315. But this 
judgment was afterwards reversed on error. 18 Johns. 391. 

Ijuree persons joined as draw^, aeceptori and ilrst indorser, in making an 
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In an action against the acceptor, it appeared the date 
had been altered, but the alter<Uhn was shown iohtinkU 
handwriting ; yet Abbott, J. required proof that the altera- 
tion, though made of course with his assent, war made at 
such a period that, in reference to the Stamp LawB, the stamp 
had not been satisfied (r). Where, however, in a similar ac- 
tion, it was proved that the defendant had written on the 
bill, '^ due July 23d,'' (being the day it fell due, in reference 
to *the alteration,) but there was no evidence at what time [*100»] 
these words were written, though /' they seemed to have 
been written at the time of acceptance," and it was in proof 
that the alteration was made before the drawer n^^Qtiated 
the bOl ; the Court held, that it was rightly left to the jury 
to decide whether the alteration was not made with the de« 
fendant's consent, and in due time ; and the Court refused 
to disturb a verdict for the plaintiff (tf). 

(r) Johnson «. Duke of Marlbo- fore the bill was aficept«d and paitMl 

rough, 8 Stark. R. 313. with by the defendant ; for it is stated 

(s) LeykariiTv. Ashford, 12 Moor, that the bill had not been negcHaiei; 

S81. The report (erroneously it and the alteration would haTeavoid- 

seems) states, that it was left to the ed the bill under the Stamp Acts, if 

jury to decide whether the alteration made after the acceptance was ooni* 

was made before the bill was negoii' plete, though|the drawer had not part- 

ated. The question must have been, ed with the biU ; see ante, 100 p. 
whether the alteration was made be- 

accommodation bill, and it was afterwards issued for value to J. S. Previ- 
ously to its being so issued its date had been altered ; it was held that the 
acceptor having assented to the alteration when he was informed of it, it was 
no answer to an action on the bill against him, that the bill had been so al- 
tered without the consent of the drawer and first indorser, and that a freah 
stamp was not necessary in consequence of such alteration, the bill having 
been altered before it was issued in point of law. Downes v. Richardaon, $ 
Bam. & Aid. 674. See post, 184. 

If the obligee of a sealed bill procure persons not present at the execution, 
to add their names as witnesses, without the knowledge of the obligCNr ; this is 
such an alteration as avoids the instrument. But if they did it by mistake, 
supposing that they were witnessing an assignment then made by the obU« 
gee, the bill is good. Marshall v. Gougler, 10 Serg. a Rawle, 164. 

If a person draw a note leaving a blank for the name of the pajree, and aa« 
thorize a person to obtain the money from the payee and insert his name, the 
note is valid, if the directions are complied with. Stahl V, Berger, Ib» 17Q» 

29 



100 S DBtEHCEt t — ^IK fiTEUMENt NOT fROPERLY STAMPED. 

5. TTuU the In$trwMeiU w not properly stamped. 
The present general Stamp Act is the 65 Geo. 3, c. 
184(1). It Imposes certain .duties on inland bills of ex- 
change, and on foreign bills drawn in («), but payable out of 
Great Britain, and on promissory notes : the amount of duty 
varying according to the amount secured, and the time when 
it is payable. 

Certain drafte or orders for the payment of money by a 
MB or note ; or for the payment of money out of a particular 
fund, which may or may not be available (x) ; or upon a 
condition or contingency, which may or may not be per- 
formed or happen («),— are to be deemed biUs for the pur- 
poses of the act, though, as we have seen (z), they aie not 
valid as negotiable instruments. 

And certain notes for the payni cnt of money out of a par- 
ticular fund, &c., or on a condition, &c. (ar), are, (though 
not valid as promissory notes,) to be stamped as such, if 
Disable to bearer or order, and if definite and certain, and if 
the same do not amount to iTSO. 

(f) Pottf 119. Many of the Regu* able in Ireland only,) must be stamp- 

Uttion$, kc» of the former acts, (31 ed before they can be circulated or 

Geo. 3, c S5 ; 37 Geo. 3, c 136 ; 43 offered in payment or paid here, 55 

Geo. 5, c 187,) are still in force. See Geo. 3, c 184, s. 29. A note paya- 

the 8th section of the 56 Geo. 3, post, ble « to ^. B. or order on demand," 

ISl. In the Index^ title Stamps^ the Exp. Robinson, 1 D. & Ch. »75 ; or 

leading legislative provisions and '* to A. generally or on demand," 

cases upon this subject will be referred Cheetham v, Butler, K. B. M. T. 

to, as introduced into the different 133, overruling Keats ». Whielden, 

parts of this work in their proper or- 8 B. & C. 7 ; is not a note payable to 

i}er. the bearer on demandy and is therefore 

(v) Bee the decisions, Abraham ». within the second class of notes in the 

Dubois, 4 Camp. 269; Bir6 ». first sclicdule of the act, charged with 

Moreau, 2 C. & P. 376 ; Exp, Man- the lower duty. As to a note paya- 

ners, re Voss, 1 Rose, 68 ; Smith v, ble to " ^. B. or bearer," see Whit- 

Mingay, 1 M. & Sel. 87 ; Boehm r. lock «. Underwood, 2 B. & C. 157. 
Campbell, Gow, 66 ; 8 Taunt. 679, (x) See the decisions, Fairbank v. 

S. C. Foreign bills drawn abroad in BeU, 1 B. & Al. 36; ButU v. Swan, 

geaeial require no English stamp, id, 4 Moor, 484 ; Jones v. Simpson, 2 B. 

Foreign fiefe#, payable to bearer on & C. 318. 
dommuif (except notes made and pay- (z) Jinte, 6, 6. 
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^Drafts or checks on bankers are, amongst other instru* 
ments, exempted^ if drawn pursuant to law (c). 

It appears that a bill or note, made in Great Britain, must 
be written on paper previously stamped; and that the com- 
missioners are not justified in impressing a stamp on a bill or 
note, although it is drawn, &c. (d) ; except, it seems, in 
the instance of its being already stamped with a stamp of a 
wrong denammationy and which, on the face of it, is expressly 
appropriated to some other instrument, (as a receipt, &o.X 
but is of equal value with the stamp, which should have been 
upon the bill or note (e). 

It is no objection to a biD or note that the stamp thereon 
is of an improper denomination, or rate of duty, provided 
such stamp be of equal or greater value with or than the 
stamp which should have been used ; and provided the 
stamp on the bill or note shall not have been specifically ap- 
propriated to any other instrument by having its name on 
the face thereof (/). 

The stamp is to be calculated on the amount of the prbi^^ 
pal money secured by the instrument, without reference to 
the interest thereby made payable, though interest is to be 
paid from the date thereof (g*). 

The effect of a bill, &c. being unstamped, or not being ad-, 
equately stamped, is, that ^ it cannot be pleaded or given in 
evidence in any court, or admitted in any court to be goody 
useful, or available in law or equity" {h). It is void even in 

(e) See 55 Geo, 3 ; 9 Geo. 4, c49, ter, 6 New R. 30. See the cases ixk 

8. 15. See ante, 24. last note. 

(<0 31 Qeo. 3, c 25, s. 19 ; 55 Geo. (/) 55 Geo. 3, o. 184, s. 10. 
3, c« 184, s. 3 & 8. See the decisions, (g) Pruessing v. lug, 4 B. & AL 

Wright V. Riley, Peak, 173 ; Green 204. So in the case of a bond, Col- 

V. Dayies, 4 B. & C. 242. lins ». Gwynne, 9 Bing. 544^ 8 M. 

(e) See 37 Geo. 3, c. 136, s. 5 ; Sl Scott, 640. A bill is good thoggh 

Bayl. 5 ed. 101 ; Chamberlain r. For- antedated or postdated. 

(A) 31 Geo. 3^ c. 25, s. W j 5& 
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the haadi of a bimafide holder fw value (i). li k not only 
incompetent to him lo recover on the insirumeni^ but the jmy 
are precluded from looking at it even as a single link in the 
chainof evidence towards establishing a claim to the ori- 
ginal debt or consideration upon the other counts (fe). The 
Cmai may look at the instrument to ascertain whether it 
nparea a stamp, or is properly stamped : and it may be look- 
ed at even by the jury for a coUaUral object (I). And clear- 
ly, if a IhU Or note, not properly stamped, be taken on ac- 
count of a debt, the debt may be recovered by the creditiNr, 
[*100 u] iqKm evidence of its existence, without the aid of the ^instru- 
ment (m). The effect produced upon the stamp by the 
aUerathn of a bill or note, has been already considered (n). 

The payment of money into the Court upon a count on a 
bill or note (o) ; or suffering judgment by default (p); pre- 
cludes the defendant from objecting to the want <Nr insuffi- 
ciency ot the stamp. 



6. JfegUd er Lacht$ in regard to the Presenimeia of the Bill, 
&c, and in giving J^Cotkt of Dishonor. 

We have already pointed out the duties or obligations of 
the holder of a bill, note, or check, in regard to the preseiU'^ 
mmt of the instrument for payment, and giving notice of its 
dishonor. 

Geo. t, c 184, 8. 8. Seethe ob* Bishopv.Chambre, 1 Dans. 8lLL 83, 

wnrationB of the Court, &c^ Jar- is therefore not law. 

dine «. Payne, 1 B. & Ad. 663; ({) See per Tenterden, C. J. in 

Sweeting o. Halse, 3 M. & R. 287 ; Jardine v. Payne. See an instance 

9 B. & C. 365 ; S, C. And we have to the latter effect, Gregory v. Eraser; 

seen that it is not laches to omit to 3 Camp. 454 ; Chitty's Stamp Acts, 

present a bill or note not properly 50. 

stamped, for pajrment, or give notice (m) See cases in notea^ Afves v. 

of dishonor, and the original debt Hodgson, 7 T. R. S4I ; Wilson v. 

may be recovered, notwithstanding Kennedy, 1 Esp. R. S44. 

such omission. See ante, 65. (n) Jinte, 100 n. 

(<) Bxp. Manners, rt Voss, 1 (o) Israel ». Benjamin, 3 Camp.40. 

Rose, 68. (p) Shepherf v. Chester, 4 T. 

(&} Jardine 9. Payne. The case of R. 375. 



The Qeg lect to attend strictly to the reqiii8itioii» of the law 
respeetilig presaitment, and notice of dishonor, ccmstitute a 
defence to an action upon the instrument against those par* 
ties whose interests are considered to l)e prejudiced by the 
laches or non-observance. 

It is quite . clear that if a person take a bill, or note, or ^.^f^\ 
check, on account of a debt previously existing, or incurred discharges 
at the time the instrument is received, the debtor will be ^^^ 
discharge from liability, not only upon the instniment (f ), giTen. 
but also for the debt for which it was- given, if there be any 
laches in regard to the presentment for payment, or giving 
the debtor due flotice of dishonor (r) (85). 

If a creditor take the bill, &c. of a third person for his But not 
debt, the omission to make a strict presentment for pajrment, or giy^n 
to give the original debtor notice of dishonor, will not, it seems, as collate- 
in general, exonerate the latter from liability for the debt, if ty, mden 
he be no party to the instrument ; but the omission to make fu^by" 
any presentment, or give any notice, may discharge the neglecu 
debtor, if actually injured by the neglect («). 

But no laches can in point of law be committed in regard 
to a bill or note void for want of a proper stamp, so as to 
discharge the original debt (t). 

If a party sued upon a bill, &c. suffer judgment by default. Judgment 
he admits the cause of action, and waives the defence of ^^ ^^^^^^ 
laches. If he plead the general issue, he will put the plain- 
tiff upon proof that there has been, if necessary in the par- 

(9) See Sydeiboitom '«. Smith, in^, instead of presenting a bankrupt 

Stra.649; Gke9.Brown, Stra. 649; country banker's notes, Rogers v. 

3 & 4 Ann. c 9, s, 7. Langford, 1 C. & M. 637. 

(r) Bridges v. Berry, 3 Taunt (s) See cnle, 46 and S9. 

130 ; ante, 54, 55, 57 : as to rettini- (t) jSnie, 55. 



(85) See mle, page 63, aadtba decisions in Uie notes. 
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tieular case, a du6 presentrneiit and notice of dishonor (86), 
The defendant need not give any notice of this intended line 
of defence. The payment of monciy into Court upon a count 
on a bill, admits the facts stated in such count, and 
[*100v] the holder's *title, and consequently precludes the defen- 
dant from relying at the trial upon the defence of laches (x). 

(x) Qutteridge «. Smith, 2 H. Bla. money into Court should be produced 
374 ; Israel v. Benjamin, 3 Camp. 40. by plaintiff, to dispense with the 
The rule or order for paying the reguUur evidence. 

(86) But where in an actioo by an indorsee against his immediate indorser, 
there was in the declaration no averment of a demand on the maker on the 
day when the note became due, but only an arerment, " although often re- 
quested,*' &c. it was held, that after verdict the declaration was sufficient. 
Leffingwell v. White, 1 John. Cas. 99. In an action against the drawer of 
an order by the payee, it must be alleged and proved that the order was pre- 
sented, and not accepted, or that it was accepted and not paid ; and that the 
defendant had notice : merely stating that the drawee, " although often re- 

2uested to pa^ the plaintiff, had hitherto neglected and refused," is not a suf- 
cient allegation. Treadwaye. Nicks, 3 M'Cord, 195. If in an action against 
the drawer by the payee, the declaration allege a demand on the acceptor a/- 
ter the expiration of the time of payment, it is bad on demurrer. Lindov. 
Buigos, I Selw. N. P. 317. 

Where notice is averred to have been actually given of the dishonor of a 
bill, it must be proved as laidj and therefore if in fact it has not been given, 
the declaration should state that due diligence had been used to give notice, 
and assign the reason why it was not done. Blakely e. Grant, 6 Mass. Rep. 
386. But see Stewart o. Eden, S Caines' Rep. 121. See Price v. Young, 
1 M'Cord, 339. Williams v. Bank of the Umted States, 2 Peters, 96, 101. 
Where the declaration contains an avennent of due notice of the dishonor of 
the bill, legal notice must be proved. Evidence that the holder had used due 
dUigenee to give notice, toitfwut effect^ will not sustain the declaration. Hill v. 
Varreli, 3 Qreenl. 233. And if no demand is made of the maker, and a suffi- 
cient excuse exists, that excuse, and not an averment of due presentment, 
should be stated in the declaration. Semb. Bond v. Fambam, 5 Mass. Rep» 
170. 

If notice of non-acceptance be duly averred in an action against the draw- 
er, but no protest is averred, after verdict it is sufficient, for the law will pre- 
sume it to be a regular notice by protest. Lawes on Assumpsit, 364, note. 
And it is not necessary or proper to set forth, in the declaration, a presentment 
or protest for non-payment of a bill, where there is an averment of a previ- 
ous presentment for acceptance and reftisal, and due notice thereof given ; 
and if averred, it will be rejected as surplusage. Mason v. Franklin, 3 John« 
Rep. 202, note. If the indorser of a note die before it becomes due, in an ac- 
tion against his executor by the holder, the declaration should allege the pro- 
mise to pay, to be by the executor, and not by the testator, otherwise it will 
be a fatal variance. Stewart v. Eden, 2 Caines' Rep. 121. 

Where a declaration by indorsee against indorser, avers demand and notice 
in the usual form, it is sufficient if the plaintiff proves estate of facts, which 
dispenses with actual demand, &c. and shows due diligence, &c. WilUams v. 
Matthews, 3 Cowen, 252. 

Where Uie indorsee of a bill, in an action against the indorser, relies on the 
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7. Indulgence^ or gnmg Time to the other Parties. 

If the holder of a bill or note, &c. by any agreement or Where in- 
transaction with any party to the instrument, place himself ^fi^^^ 
under a legal obligation to give him time for payment, so ^?'*'*lf'** 
that the legal remedy is suspended, such of the other parties 
to the instrument as would, on taking it up, have a right of 
action thereon against the party indulged, and have not 
consented to the arrangement, are discharged from all lia- 
bility in respect of the bill, &c. and the debt for which it 
was given ; although there may have been a proper pre- 
sentment for payment and due notice of dishonor. 

It is evident, when the peculiar nature of these negotia- 
ble instruments is considered, that the allowing the holder to 
sue or retain his remedy against the subsequent parties, af« 
ter he had botmd himself to give time for payment, would be 
unjust. The subsequent parties are prejudiced, because the 
arrangement made by the holder, at a time when, as holder, 
he was competent to enter into the stipulation, restricts them, 
even if they took up the bill or note, from pursuing their remedy 
against the party indulged during the allotted period ; the 
person to whom the forbearance is to be shown would also 
be damnified if the holder could, in violation of the new 
agreement, by placing the instrument in the hands of the 
subsequent parties, enable them to sue him. For these 
reasons, the indulgence is in law an immediate discharge of 
the subsequent parties, although they cannot prove that any 
actual damage resulted to them, and the holder may be 
able to show that in fact they did not sustain any inju* 

'y(87). 

want of funds of the drawer in the hands of the drawee, instead of due notice, 
it is necessary for him to ayer that fact in the declaration. Frazier v, Harris, 
8 Litt. 185. 

(87) To the same effect are several cases decided in the United States. 
The people v, Janson, 7 John. Rep. 332. Hunt v. The United States, 1 
Gallii. Rep, 38« See Deming v. Norton, Kirby*s Rep. 397. Ludlow «. Ii« 
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If, therefore, the holder of a bill or note agree to take, or 
take a bond, warrant of attomey(y), or another bill or note (z), 
respectively payable at a future period, from the accep- 
tor of a bill or maker of a note ; or otherwise agree (a), upon 
[*100w] good consideration, to give them time ; the ^drawer and in- 
dorsers of the bill, and the payee and indorsers of the note, 
will be exonerated from liability ; and the indorsers of the 
bill or note, will be discharged, if indalgence be thus shown 
to the drawer of the bill, or payee of the note, or an earlier 
indorser of either of those instruments. 

Indal- But the reason for the rule fails as regards those parties 

2^^^* who could not, (even if no time were given), on taking up 

(y) English «. Darley, S B. It P. 61. ^ charges the other parties (parUcular- 

{») €Kmld V, RobeoD, 8 East, 676 ; If if a third person is to make the sti- 

SmiUiv. Becketty 13 EUL8t,187. ^ue- pulated payment) ; prorided there be 

ry^ whether a cognomt payable at a no express reservation of the daun 

future time, taken from the aooeptor, against the other parties, and Upon 

Susk ^/Ur aetUn brought, win discharge collateral securities, &c. See Ex parte 

the subsequent parties, if the time g^y- Smith, 3 Bro. C. C. 1 ; Ellison 9. 

en do not extend beyond the period Dezell, ISelw. N. P. 8 ed-; Ex 

within which judgment could m the pmie Wilson, 1 1 Yes. 410 ; Thomas 

oidinary course be detained in the «. Courtney, 1 B. & AL; Lewis «. 

•flCioBf see Jay ft. Warren,! C* & Jones, 4B. &C. 506. Proving and 

P. 538 ; Pike v. Street, 1 Dans, k, L. receiving dMdends under a bankrupt- 

159 1 Lee v. Levy, 4 B. & C. 390 ; cy is only a diachai^ pro UaUOf see 

Price m, Edmonds, 10 R & C. 578. English «. Darley, S B. & P. 69. 

(a) BayL 5 ed. 338^ 339. Cmi^ Signine the oeriificate of another par* 

jm m dfag with the acceptor, he dift- tyOo the bill, would not prejudice. . 

* '■ ■ ■■ ■ . ■ ^ ■ ■■ I ■ ■ . .1 ■ — 

mond, 1 Caines'Ca. 1. Walsh v. Baillie, 10 John. Rep. 180. Rathbone v. 
Warren, 10 John. Rep. 589k Comm. of Berks Co. v. Ross, 3 Binn. 593* 
King V. Baldwin, 9 John. Cha. Rep^ 554. Bum v. Poangs, Adm. 3 Dessaus. 
Cha. Rep. 604. Butler v. Hamilton, 9 Dessaus. Cha* Rep. 930. Rut- 
ledge V. Greenwood, 9 Dessaus. Cha. Rep. 589. 

An agreement by which the holder of a promissory note ^ires time to the 
maker, will disehanee the indorser; if it be to the prejudice of the latter. 
Wood «• Jefferson County Bank, 9 Cowen, 194. 

An agreement between the creditor and principal debtor, for delay, or oth« 
erwise changing the nature of the contract to the prejudice of the surety, in 
order to disdiarge the latter, must be made on sufficient consideration, and 
binding in law upon the parties : a mere agreement by the holdef of a bilh 
witht£B drawer, for delay, without consideration, thoueh without any com- 
municatiott with, or assent of the indorser, will not dis^arge the lattar, alter 
his responsibility ha9 been fitted by due notice of dishonor. Al'Lemore «• 
Powell, 19 Wheat. 554. 

Taking a collateral security is not giving time to the acceptor. Pring li 
Clarkson, 1 Barn, k Cretto. 14. 
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thfe bill or note, maintain an action upon the instrument ceptordott 
against the person indalged. Therefore, the holder has his ^^^^^ 
remedy against tlje drawer of a bill, accepted /or the acccm- drawer if 
modaiUm of the latter^ although he has bound himself to give f^^^^e- 
time to the acceptor (b) ; and the giving time to the drawer, commoda- 
or payee, or indorsers of a bill or note will not free the ae* 
ctptor or maker from liability (c) ; nor will indulgence to an 
indorser discharge a prior indorser (d). 

And, although an accommodation acceptor, on paying the 
bill, ftc. is entitled to reimbursement from the party to 
whom he lent his name (e), yet it is now settled, (so much 
are accommodation bills discouraged), that the giving time 
to the drawer or other party thus accommodated, will not 
dkcharge the acceptor (/). 

And the reason for the rule as to giving time entirely a rM 
fails, and consequently the doctrine has no application, in ^^'^^^"^^^J^ 
those cases in which the promise to give time ia void for diadwifMi 
want of consideration (g); or under the Statute of Frauds^ 
for want of writing, &c. (h) ; or in which there has been 
forbearance without any contract to extend it (i) ; or B^freek 

(h) Collttt V. Hai|:li, 3 Camp. S81. in Eoiflish v. Darling, t B. It P. 68 

(e) See anle,40,43,100T. Besides, see Smith v. Knox, 3 fisp. R. 47 

the acceptor of a bill and maker of a Mallett «. Thompson, H Esp. R. 178 

note are pHmarilff liable ; the other Bayl. 5 ed. 344. 

parties are turetUs that they will pay. (e) Jlnte^ 4<K 

Giving time to <me of two acceptors or (/) Fentum v. Pocoek, 5 Taont 

makers, will not discharge the other, 199, confirmed in Harrison o. Cour- 

Bedford v. Deakin, S B. & AL SIO; tanld, 3 B. & Ad. 37 ; and aee the 

Lodge tf* Dicas, 3 B. & Al. 611 ; earlier cases there cited, OT^mling 

David 0. EUice, 5 B. & C. 196 ; Per- Laxton v. Peat, 2 Camp. 1S5. 

fectr. Musgrave, 6 Price, 111; Price (g) Arundle Bank v, Qoble, K. B. 

9. Edmonds, 10 B. & C. 578. 1817, 9 Ohitty, R. 365; Chitty, B. 

(d) That is, persons whose names 8 ed. 447, note (e) ; 8. C. cited in 

are cm the bil^ kc. belbre that of the Philpot «. Briant, 4 Bing. 717 ; sea 

party indulged. Suppose A. the instances of such promises, Walwyn 

dzawer, indorses toB. and B. to C. «. St. Cluintin, 1 B. & P. 652; 

and C. to D. D. will not discharge Hewet v, Goodrich, S C. It P. 468 ; 

A. OT B. by agreeing to give, and Foreter v. Jnrdiion, 16 East, 105, 

giriiM; tine to a, Clandfle «l Dattcni, (h) FiO^ v. Briant^ simra. 

4 M. at Sal. SS6; Hay&tf 9. Mali- (0 See perlEldon, C. /., in Eng- 

halL S Biaek. R. 1935 : obserted on lish 9. iWley, 2 B. & P. 61 ; per 

30 
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ki$inmmi or aemUji has been taken, but no time is Uere6y 
giTen(Js); or the holder is not to be reiirakudf by taking 
such freah inatrument or aecurity, {though payabk in /trtiiro,) 
firom at once adopting at his pleasure legal proceedings on 
the original instrument (/) (88)* 



Lofd EtdoDt C. Wri|^t «• fiimiMcm, ful, under the particular circumstan- 

6Vei.7M; W«l«ya •» St. Ctw^ia, eet of that case. Bee BayL 6 ed. 

1 & & P. est. 345, note 31. The holder, by taking^ 

(ft) Ayrej tu Dttwoport, t New a renewedhiUy impliedly agrees to give 

n« 47^ tbne until it becoimes due, and cannot 

(0 BedlM fk Deakm, t Stark, sue in the interim on the former bill, 

B. 178| IB.* AL ai«i & C. ; Keadriek v. Lomax, t C. & J. 405. 

PiiBC •» CladkMii, 1 B. & C. 14} Bui the takimt a biUof sale with 

Twopenny «• Toung, 3 Bb & C. 908 ; power to sell alter six months' notice 

Bo«lttM«.SlibK MYei. SO: see for any debu tken due, or to be due, 

Thomas «. Caartnay^ 1 BL & AL 1. does not per $e bar an immediate 

The ■oymfiw of the decision in action, Ernes «.Widdow8on, 4 CAP. 

Fiq«g «. Clnitan iMOM to be douhi- 16L 



raS) See Seurbofoitth •. Harris, 1 Bay's Bep. 17T. Robertson v. Vogle, 
1 DaJlaa. Rep. 959. Kenworthy «. Hopkin% 1 Johns. Cases, 107. If the 
hoMer receive purt payment from the maker when the note becomes du^ and 



m» gtvinr ftotioe to the indorser, allows Airther credit to him, the indorser 
iidiactaiad. Cain «. ColwelL 3 John, Rep. 384, See Lynch v. RevnoMi, 
16 John, Kep. 49. But if the holder receiTe part payment and give due no- 
tiM to (ha inoofMT, the latter will be hoMen for the payment of the residue. 
James fu Badger,! John. Cas. 131. Kennedy «. Motte, 3 M'Cord, IX And 
k has been dechured that any credit giyen by the holder of a bill to thedrawer, 
•^eeplor. indermri or promiasor, is a consent to hoM the demand iqwa thair 
responsibility, and that the holder has no remedy afterwards but against 
them, where the cireumatanees of the transaction haye rendered them liable 
absolutely, and at all CTents. Shaw e. Ghriffith, 7 Mass. Rep. 494. But it is 
Ibdmitted that this rule does not bold where the acceptor is discharged by the 
holder, and the drawer is sued, having in his hands funds of the acceptor, 
which hare been retained for the express purpose of paying the bUL Sar* 
gent 9. Appleton, 6 Mass. Rep. 85. And there seem to be other cases ia 
which the rule has received qualifications. See Hubby v. Brown, 16 John. 
Itep. 70, 

The holder having protested a bill for non-acceptance, and given due notice 
to the other parties to the bill, took collateral security from Sie drawer, and 
aHerwards upon learning that it was probable that the drawee would pay 
the biil at maturity, relinquished the secunty. The greater part of the bill 
mm paid at maturity, and it was regularly protested for non-payment of the 
Msidu*. It was held, that as the holder had not given time to the drawer, but 
had merely taken security without giving new credit, the indorser was not 
diaeharged. It was in effect no more than if the holder of a bill or note had 
taken part payment from one of the parties. Hurd v. Little, 13 Mass. Rep^ 
509. 

If the holder of a note release one of the joint makers, excepting from such 
UabilHy as he may be under to the indorsers, the latter cannot, m an action 
by thelKMer against them, set up such release as a discharge. Stewart v. 
SdflOs 9 Caines' Rep. 191. 

A part pajmoDt oy one joint promissor is no discharge of the others 
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*Ia these instances neither the Mibtequent parties, nor 
the party indulged, are in law prejudiced ; tx the former 
might ai any time have taken np the instnimMii and BUed 
the latter, and there would have been nO iMation of aiiy 
agreement which the law could recognise. The titnatioli 
of the several parties remains unaltered. There is no legiA 
necessity to use despatch in ntb^ on a negotaaMe inBtrument. 
Mere forbearance, without obKgaHon to forbear, however 
injurious it may happen to be in the particular caee^ will 
not aftct the bddei^s remedy agaiBBt the other p4rtiet ; 
provided the Statute of lamitations do not interfere with the 
remedy. 

In att these cases, the prior cameiU of a subBequenI ftstf ^ if prior 
to the indulgence being afforded (e); or his subee^MBt IB- JSy ^^^ 
cognition and assent, or express jwvBim to pay (/), (with ftiU 
knowledge of the /oelt) (g), will remove att objeetioai, 
secure the responsibility of the party. 



(e) Clark «. Derlitt, 3B.&P.S36; (/) Stepheni «. Lynch, 1% Ewt, 
Withallv. MaBtarraaa, SCain]kl7S; IS. 
Hill V. Johnson, 3 C. & P. 456. (f) Id. ; see Mfo, CO. 



from payment of the residue, aor can it be aTerred as a 
for such discharge. Ruggles v. Patten, 8 Mass. Rep. 480. 

A several suit and judgment against one joint promissor of a Beta, is no 
bar to a joint action against both, upon . the same note. Sheehy fu Maaio- 
viAe, 6 Cranch, 253^ But see contra Black v. Smith, 9 Serg. & Rawie, I4S» 
Robertson v. Smith, 18 Johns. Rep. 459. Ward «• Johnson, IS Mass* Repw 
148. 

The holder of a negotiable note, who gtT«« further time to, or eaten IBtO 
a new contract with the drawer, does not thereby discharge tiM indoneiw 
Bennet v. Maule, Gilmer, 305. 

It seems, that if the holder of a note who has sued the maker obtain • 
judgment, and agree in consideration thereof, not to issue ejcecntion befoee 
a certain day, before which day he could not, by the practice of the Coiir^ 
hare otherwise obtained a judgment ; this is not such an indulgence to Uio 
maker as will discharge the indorser. Hallett v. Holmes, 18 Jo&is. 18. 

Where the indorser was also a party to the instrumsnt, by which the 
maker was released, and joined in the release as a creditor of tlM nnkir, it 
was held under the circumstances, that the indorser was not disehaifed by 
the release of the maker. Bruen v, Marquand, 17 Jolms. 68. 



f 
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^^^^ Paymenl cannot in general aflford a defence, unless it be 

HI a d«- made to the party who was, at the time, the jmprtefor of the 
bffl» nbte^ or check, or to hiB agent (h). Payment to any 
other party to the initnunent wovdd not discharge the hoi- 
dei*8 right : it wonU only bar any fatnre claim on the pari 
of the person who recmved the money. 

There are inetances, in which pajrroent may safely be made 
lo the hoUeff ahhcwigh he was not the real pn^etor. Thu% 
if a bill, &c. be lost or stolen, Ac, payment to the finder, 
or thie^ or swindler, will be good, and will protect the par- 
ty paying, even as regards the owner, if the instrument 
were, at the lime it was hist, &c., negotiable without the 
indcNrsement of the owner, that is, by delivery only, and the 
payer todr up the bill bona fide^ in the usual course of bttst- 
nesi^ without notice of the holder's want of title, and witli- 
cHit having cause to suspect it (t) (89). 



And if a biU in such a state be lost or stolen, and get,be- 
Anto it becomes due, into the handa of a botui fide holder, 
without notice, or reasonable ground for suspicion, and for 
vahie, then such holder may safely be paid, although the 
pajror has notice of the loss or felony (Jk). 

But if the instrument were not, when lost, Ilc, transfera- 

(*) PMMnon is fHmAfueU evi- Chitty,R8«d. S87,note(«),«id«l0, 

cwnee of toA ownenhip or agency, not« \€), 

Ow«ii«.BMnow, 1 New R. 10«. (fc) /rf; miU, 15,Pie»on». Hutch- 

(0 Sm tbecaMSMiltf, SO, note {g) ; inson, SCamp. til ; Bevan v. Hill, 2 

and per ManafieldyC. J., Smith v. Camp. 381. 
SbeplMrd, Ma Sel. Caa. 843, and 



(89) Poeaeiaion of bill frimA faeie eyidence of payment. Norris v. Badger, 
S Cowen'a Jlep, 449. In an action against the maker of a note indorsed after 
dishonored, the payee agreed to take up the note and deliver it to the defend, 
ant : the payee did take up the note, and there was a balance due thede- 
ftndaot exceeding the note. HeW the agreement operated as pi^nienu 
Peabody s« Peters, 6 Pick. Rep. l. *^ '^ 
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ble by delirery taly,-*^f it required the owner'6 
ineii^— a SwgtA indoraement ^wiU be unavaiUnf to proCed 
a payment, even to a bona JUe holder, under circumstancee 
showing there was no knowledge of the fctfgery or ground 
for suspicion, &c. In this case, the real ammift title shall 
prevail (Q. 

And we have seen, that an indorsement may be ref tricA^ 
so that a payment in Tiolat]<m of its terms, will .afford no 
defence (m). 

If the holder be ^mn^ payment should be made to his per- To whom 
sonal representative (a) : if he be a trader, subject . to the ^ i^clmMie 
hmJkgevfX laws, payment should not be madeto him, if there ^^^i^~ 
be notice of an act of bankruptcy, although no fiat has been 
issued (a) : but payment to him without such notice will be 
good, if made before the fiat was issued (p). 

JEtona jUe payments by a-bankrupt before fiat will be pto« 
tected, notwithstanding a prior act of bankmptcy, if the 
holder had no notice thereof ; and provided the payment 
cannot be deemed a fraudulent preference (9). 

Payment by the drawer of a bil^ or payee of a note, .<Hr 
by an indorser ^ either q/( these instruments, will not dis- 
charge the acceptor, or maker, from lialnlity upon the uultru- 
ment. The bill or note has not performed its office ; it is not 
satisfied or extinguished so that it can no longer be negotia- 

• * • ■ • 

(I) Mead v. Young, 4 7. R.S8f jnttt dorrHn eonlimMMee. SeePricbell 

Long V. Baillie, 9 Camp. 914. o. Down, 3 Camp. 181. 

(m) lAile, 16, 17. (p) 6 Geo. 4^ c 16, 8.89. Or tren 

(») Payment under a foiged unre- after fiat, and before it was gazetted, 

pealed probate good, Allen V. Dundao, if the fiat were not known by the 

$ T. R* 195. debtor to hare issued, see sect. 83 % 

(o) And jet it seems there would Sowerby «. Brooks, 4B.& Al. 593. 
be no legal deftnce, if such holder (g) 6 Geo. 4^ c 16, s. 89. See 

bniogfai an aetioii before fiat, and none Jones «• Fort, 9 B. & C. 764 ; Cburdiili. 

issued before judgment soastoena- v. Crease, 5 Bing. 197; Vaielierv. 

bit the debtor to plead it in chief, or Cocksy 1 Q. It Ad. 145b 



I* 
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ltd INT med upon ; until the Mtepfor or mdker \am paid^ tbe 
amoiiot (r). It maj be negoliaUd, er mied upon, by n le- 
dbntr who hae tdn»itupw 

Paymiat I^ bowev^r^ tbe bdder reoeire pert, he caa reeo^er and 
^V^*^ take a verdict for the residue only, as regards the other par- 
ties ; he cannot have a verdict for the whole even against 
the aeeqitor, where a part payment has been made by an 
iadcHTser (#)• 

In case the holder has taken part from an indorser, he 
shonldy OB raeetviog the reskhie frodi the accepc<v or inaker, 
d^ver up the biU or note to the indorser ; and the latter 
may then sue die acceptor, or maker, or prior party upon 
the instmment, iat the amount which he, (such indorser), paid 
onaccouniL 

The drawer and indorsers are not wholly discharged from 
lia^ty by the receipt of part from the acceptor or maker : 
they are reUeved only pro tenfo (t). 

[*100z] ' ^Payment to the hdder h^fort the instroment became due, 
would bar his claim ; but if the instrument were not given 
up^ it would not bar the ^mand of a party who sid>- 
sequenUy tiook it hmm fide^ without knowIiMi^ of the pay- 
ment (tiX 



It seems that the acceptor or maker has the whole of the 
1^^ day on which the instrument falls due to pay it, so that a 

tender on that day wilt be good, although there may have 

£) JfnUf 19, 059; Hewett v. Goodrich, 8 C. Ic P. 

) Baeonv. Searles, t H. Na. 88 ; 468 ; Ayrnr v. Davenpor^ S N. R. 

' Wmmtm v. Donlopy Cewpw 571 ; »ed 474; see the earlier cases, e ecntrOf 

\ vMffMuiMilT.KBiiaioiiytWiLfcSeS; Tasseil «. Jjeina, 1 Ld. Ray. 743; 

j siil» o h ii M na tieni dteieoBf kk Bacon «• Kellock v. Robinson, Stra. 745. 

; fl la s rfafc - (ii) Burbridge v. Maimers, 3 Camp. 

<i; Gould J».R6faM>B, 8 East, 580; 11M ; mfe, 80, note (r)« 
Walwyn v. St Aiwili% IB.* P. 
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been a presentment and refusal at a prior hour of that day ; 
and such tender need not ineludoi at least in the case of an 
inland bill, the expense of a noting or protestiiiig upon suoh 
second presentment (x). Tlie indorsers are allowed a rea« 
sonable time after notice of dishonor, to tender and pay the 
amount (y). 

The party paying the bill pr note has a right to require 
that it be delivered up to him ; unless (semble) it has been 
destroyed (z). Perhaps he cannot insist on having a sepa- 
rate stamped receipt (a), because a receipt indorsed on the bill 
or note requires up stamps and would therefore . sufficiently - 
protect him (6). Indorsements of payments made by the 
creditor will not obviate the Statute of Limitations (c) ; 
although, of course, they will be evidence againsi him. 

Although the holder may extingmsh his claim against any 
particular party to the instrument, by taking from him a 
bond, or obtaining a judgment against him ; yet, until actu- 
al satisfaction, the remedy against the other parties upon th^ 
instrument remains entire {d). 

If a note be taken for a certain sum payable upon demand, 
but is intended to be merely a security for the payment of 
that sum by instalments at fixed periods, and on default be<* 
ing made in the payment of some of the instalments, an 
action be brought upon the note, and a cognovit be taken 
for the instalments then due, and costs ; no second action 
can be brought on the note for further instalments (e). 

(x) Leftley v. Mills, 4 T. R. 170 ; (a) See 43 Qeo. 3^ c 126, s. 5. 

Hartley v. Case, 1 C. & P. 5SS. But (b) See 55 Gea 3, c 1S4, sch. pt, ]. 

notice of dishonor may be giyen upon (e) 9 Geo. 4, c. 14, s. 3. 

the day the bill faWa due. See anic, (i^ See Clazton «. Swift, 3 Show. 

66. 441, 494 ,* Haylin^ v. MulhalL Bla. 

(y) Post, 100 b b. R. 1S35 ; Drake v. Mitchell, 3 East, 

(z) See 0hU, 100 e, f, Hausaiid ix.. 251 * Norris r. Haylett,2 Camp. 32^ 

Robmson, B. & C. 94 ; per Tenter- As to giving time, see mtt, 100 v. 

den, C. J. ; Walwyn v, St. Quintio, (t) SiOdaU »• Rawcliffe, 1 G. & lUt 

lB.£(P»658,perC:yTe,C.J. 487» 
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If a bill be takw in nmml of a formar biU, tad for 
the full aoKNUit thereby made payaUe, no action can be 
mamtaiiied himni the fint l»ll» even against the.acceplor, to 
recoFer the expenses <rf noting and postage, before the second 
is due (/)• 



Receipt It is usual, on paying a bill« or part thereof, to have a 
IJJI^uiied. memorandum of the payment or receipt indorsed thereon. 

This receipt is not amdiumt evidence ; it may be explained 

or contradicted by parol (g) (90). 

</) Kwdiicks. LMHUCyt C li J. (y) Gtevei 9. K^x, SB.lLAd.313. 
406. 



J 90) The rales laid down in respeei to the operaiion of payme&t by ViiUe 
Inotee are in goneral reoofniiad in the United States; hut with some 
seeming diTienity arinng from local usages. In New York a bill of exchange 
or promissorj note, either of the debtiMr ot any other person, is not payment 
of any preoedeat debt, unless it be so expready agreed. Munray «w Gorer- 
neur» 9 John, Cas. 438. Herring «• Sanger, 3 Jobn. Cas. 71. Tobey 9. Bar* 
ber, 5 John. Rep. 08, Sehennerfaom «. Lomis, 7 John. Rep. 311. Johnson 
0. Weed, 9 John. Rep. 310. Putnam n. liswis, 8 Jc^m. Rm. 389. Wsth* 
erbysildann, 11 John. Rep. 613. Arnold v. Camp, 19 John. Rep. 409. 
See Barelli, Torre & Co. «. Brown, 1 AfCord, 449. Keither is a nenpt for 
a note^ as cash, sridenoe that it was taken as an absolute payments Tobey 
0. Baiber. The receipt of a note is merely a suspensioD of the right of action 
on the ofigjaal oonsidbvatioQ, during the time allowed for the pajrment c^it 
Tobey v. Barber. The creditor is not obliged to sue upon such note ; be 
may retura it when dishonored, and resort to his original demand. It there- 
fore only postpones the time of payment of the old debt until a defrult. be made 
in the payment of the note. Ibid. Yet the acceptance of a n^roftoMe note 
on account of a prior debt, is so for eridence prtmufiieU of satisfoctiob, thai 
no recoTsry can be had on such prior debt wi&iout producing the note at the 
trial and eancelUng it, or showing that it has been lost without baring been. 
iadoned. Hohnes v. Do Camp, 1 John. Rep. 34. An|;el«i Feltoa, 8 Johiew 
Rep. 149. Cummings v. Haekley, 8 John. Rep. 909. Pmtard «. Tackington, 
10 John. Rep. 104. Smith v. Lockwood, 10 John. Rep. 366. And if the cred- 
itor part with the note or bill, or if it be the note or acoe|>tance of a third pei" 
son, and the creditor be guilty of laches in not presenUng it for payment in due 
tune, it will discharge the debtor from the onginal ddbU TobeY e^ Barber. 
And the same rules apply to a check gii^n inpayment of a pre-existin|;debt ; 
for uidess it be paid by the drawee, resort may be bad by the holder to his origi- 
nal debt. The oeoplev. Howell, 4 John. Rep. 996. Anidif upon a sale of goods 
the notes of a third person payable at a futureday, are upon a fraudulent mis- 
representation agreed to be receiyed as an absolute payment at the risk of the 
Tender, the Tendor may i m m e iia iei y bring an aotioii for the goods sold, for the 
frawi wilUvoid tbetransaotioo. WSsooi^. Force, 6 John. Rep. 110. Iftherebe 
an agreement to accept notes ia payment of goods sold, and before deUvwy 
of tiM goods, the notes turn out to be bad, the party is not bound to receiTe 
them ittksihe agreed to receive them at all eyents, and torun tterisk of their 
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*9. The SUxMeof LmdMkm». 

We have seen that the Statutes of LunitatioDS, 81 Jae. 
1, c. 16, s. S, 7 ; 4 & 5 Ann c. 16, is. 19, apfriy as well tv 

■«■■■ ' ■ ' I ' ■ I '■ I II ■ ■ ■ J « ■ II ii»i- ■■iiiiiiiw ii-ii m ^^p^i— . 

being paid. Roget v. Merritt, t Caines' Rep. 117. And if a puif reeeiw ia 
payment for goods sold, counterfeit bank notes, or other notes which pl:^OYe of 
no value, it is not a payment, although the debtor paid them bona fide suppof- 
img them to be Talid, unless the vendor took upon himself exoffessl^, the tide 
of forgery. . Markle v. Hatfield, 2 John. Rep. 455. And see Ellis v. Wild, 6 
Mass. Rep. 321. Breed f^ Cook & Caldwell, 15 John. Rep. 241. 

In Connecticut, the receiving a bill is not payment unless agreed so to be 
received. Bill «. Porter, 9 Conn. Rep. 23. 5 Day's Rep. 511. Kor is a for- 
ced note delivered in payment any discharge of an anteoedent demand. Ei^^ 
sank V. Smith, 5 Conn. Rep. 71. 

A negotiable promissory note is not an absolute extinguishment of a simjAe 
eontract debt, Imt only suk nwdo ; and therefore eannot be pleaded in answer 
to a declaration upon a simple contract. It is only evidence under the gene« 
ral issue, and the effect of such evidence may be destroyed by producing and 
cancelling the note on the trial. Hughes v. Wheeler, 8 Cowen, 77. 

In the Supreme Court of the Uuited States it has been held that no aetipn 
can be maintained for goods sold by a person who has received a negotiabk- 
«o|e as conditional payment and bas passed that note away. Harris «. John* 
flOB, S Cranch Rep. 311. ; and that a note without a special contract, does 
not of itself discharge the original cause of- action, unless by express agree* 
meat it is received as payment. Semb. Sheeby v. Mandeville, 6 Cranohk 
263. ; and that where a note has been received as conditional payment, it wiu 
be a discharge of the debt, unless it be proved that due diligence has been 
used to receive the money, and that it eanaoilM •btaiaed. Clark •• Young, 

I Crand^ 191. 
In Massachusetts, a note of the debtor, not negotiahUf is not deemed a 

C.yment of a pre-existing debt. Greenwood v, Curtis, 4 Mass. R. 93. 
aneely o. M^'Qee, 6 Mass. R. 143. But it has long been settled as law in 
that State that anegotUble note, given in consideration of a simple contract 
debt, is a discharge of such debt ; and that the law will presume that a nefpo* 
tiable note is agreed by the parties to be payment of such contract. Thiv 
presumption however may be encountered by proving an express agreement 
tltot the note should be received as collateral security. Thatcher e. Dinsmore, 
B^Maaa. Rep. 299. Maneely «• M'Gee, Chapman v. Durant, 10 Mass. Re . 
47. If the note of a third person be taken in payment of a debt, it opera^eii 
as a complete discharge of the debt. Wiseman v. Lyman, 7 Mass. Rep. 280* 
However, where an order was drawn on a third person in favor of the vendor 
in-'part payment of the cargo of a vessel, and payable on the return rf the 
veeeel Jrom her voyage, it was held no payment of the original demand, 
although upon the giving of the order and receiving payment of the' residue 
of the sum, ihe vendor had signed a receipt in full. TThe court did not think 
that there was sufficient proof that the vendor was to depend in all eventa 
Sor the payment of this smn upon the vessel's return ; but that this event 
was probably to^fix the length of credit. Tucker v. Maxwell, 11 Mass. R^ 
143. And if A. sells goods to B« and jigrees to receive certain notes in 
payment,- and it be.aflerwards discovered Uiat the notes ate forgeries, though 
unlmown to the parties at the time, nonaction lies against B«-for the ptkf^oi 
the-^oods. Miter if payment by the notes was not fMirt^of the original stum* 
iM^i^ but an acconunodation to the vendee* Elli«^ 9» Wild, -6 Mase^ Rep. &U 
See 1 Peters* Rep^ 266. 
A prooussory note payalde on denuuid, with interest waiter a limited littM^ 
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aitokdiii. 



notes, and checks, as to other simple contract debts (h) : 
consequently actions on those instruments must be brought 
williin six years from the time the c^ause or right of action 
aecmed, or was complete ; and the limitation will apply even 
to a foreign bill, if sued upon in our Courts (t). 

The six years are not to be calculated from the date or 
ATdM^ makmg of the instrument, (unless it be payable mtotiter, as 
in the case of a bQl, &c. not specifying the day of payment 
(fc), or payable upon demand (/) ; but from the time the in- 
strument becomes payable (m), and can be sued upon (n). 
Consequently, if a bill be payable a certain time after 

M JtnU, S9. Coombe, Ry. k M, 388. 

(I] TIm British Linen Company v. (m) See therefore mUe, 5, 50. The 

Drmnmondy 10 B. & C. 903. plea must therefore be, that the cause 

(ft) «iii(e, 5, &0, 51. of action did not accrue within six 

(0 Ji., Christie «. Fonsick, Selw. years ; not that defendant did not 

K. P. 8 ed. 141, 359 ; Chitty, B. 8ed. promise within six years. 

e09, 803. Sell 911. oltler, if payable (n) See Murray «. East India Com|v 

eme mmUh ^fter demand, Thorpe «• 5 B. & Al. 812. 



win sustain an action brought before the expiration of the time ; therefore, in 
the case of goods sold and deliTered, to be paid for by such a note, if the Ten- 
dee neglects to give the note, the vendor may forthwith bring aswmpsit for 
the price of the goods. Loringv. Gumey, 5 Pick. 15. 

In Maine, it has been held, that the fact of drawing a bill, or making a ne- 
f;otiable note, which is received by the creditor, is presumptive evidence that 
It was intended to be an extinguishment of the original demand or cause of 
action : but this presumption may be rebutted or explained by the agreement 
of the parties, or oy proof of usages or circumstances inconsistent with such 
presumption. Yamer v. Nobleborougb, 8 Greenl. 121. 

If bills are received on account of a debt, and protested for nonpayment, 
and in an account rendered, the drawer is charged with the usual damages, 
this amounts to an election to consider the bill as payment. Watts «. Wil- 
nng, 8 pall. Rep. 100. See also, Chapman v, SteinmeCz, 1 DalL Rep. 161. 
And if in such a case, the creditor return the bill and request a remittance on 
account of the debt, this amounts to an extinguishment and waiver of the 
bill ; and, if it be one of a set, to an extinguishment of all of them. Ingra- 
ham V. Gibbs, 8 Dall. Rep. 134. 

A note given by a debtor to the agent of his creditor for goods sold in or- 
dar to obtain a discount thereon, and afterwards given up through misrepre- 
sentation of the drawer, is no extinguishment of the original debt, L>ewis v» 
Manly, 8 Yeates;Rep 200. Suckley o. Furze, 15 John. Rep. 338. 

The taking of a bill of exchange is, at most, only pritna fade evidence of a 
satisfaction and extinguishment of an antecedent debt. Q,uere, how far even 
this is to be relied on, as a general presumption, in foreign States. Wallace, tp, 
Agry, 4 Mason, 336. 



CArENCBS: — STATUTE OF LIMITATIONff. IOOmI! 

sight, (o), or after date(p), the limitation will ran.from.the 
day the instrument falls due, according to its teniN* ; and in 
the former case, there must be a presentment to the draweie^ 
to fix the time of payment. 

I 

i 

A verbal admission or promise by the party will not obFi- 
ate the statute (91). The statute of 9 Geo. lY. c. 14, ren- 
ders such parol acknowledgments and promises void ; and 
requires them to be . reduced into writing (r), and signed by 
the party chargeable thereby («). 

Bat part payment of the principal, or interest (Ij, will dor F^ut pay- 
feat the Statute of Limitations not only as against the pay- ^^ ^ 
er («), but also against the other parties jointly or severally statute, 
bound with him as makers (x). But after the death of one 
of two or more joint and several makers of a note, part 
payment by the survivor, or by the representatives of the 
deceased, will only revive or continue the liability of the 
actual payer (y). 

# 

fy) Jinte, 50. . Holmes o, Kerrison, & Ad. 399. 

S Taunt. 383. (t) Bealy v. Greenslade, 2 C. & J. 

(p) Whittersheim v. Carlisle, 1 H. 61. 

6. 631 ; Savage v. Aldren, 2 Stark. (u) Id. The payment most be 

R. 838. When the statute operates proved. Evidence of a parol adn^»- 

on a contract for the sale of goods at sion of part payment not sufficient, 

six months credit, to be paid for by Willis v. Newham, 3 V. & J. 518. I 

Ml at 8 or 3 months, Helps v. Win- (x) Wyatt v, Hodson, 8 Bing. 309 ; 

terbottom, 8 B. & Ad. 258. Bealy r. Greenslade, 8 C. & J. Cfl. 

- (r) The memorandum must refer to (y) Atkius v, Tredgold, 3 DowU k, \ 

the bill or note. See Dickenson v. Ry. 600; 8 B. & C. 83; Slater v« 

Hatfield, 5 C. & P. 46. Lawson, 1 B. & Ad. 396. ' 
. («) See Whippy v. Hillary, 3 B. 



(91) It will, however, in the United States ; and very slight evidence has 
been held sufficient : but at present there appears to be a disposition on tha 
part of the courts not to do away the statute, unless there is an acknowledg- 
ment that the debt is then due. See cases collected in 11 Wheat. Rep. 316, 
and 3 Conn. Rep. 133, in note. Marshall e. Delliber, 5 Conn. Rep. 480. 
•The admission of one of two Joint debtors is admissible in evidence to takt 
the debt out of the statute of Lunitations, yet it tnay not be sufficient for that 
purpose. Coit v. Tracy, 9 Conn. Rep. 1. Austen v. Bostwich, ib. 496. 

An indorsee may sue on a note barred by the Statute of Limitations, on 
proof of acknowledgment, within six years, to payee* Dean v. HewlU, 6 
Wend. R. 857. 



A bOl of exehnge dmwn bjt a deblor on a third peracm 
fcr |Mrt of a debu may obviate tbe Statute of Limitatioiis as 
to the remainder, (as a mew proniee within six years), if 
diown to have been given specifically on account of such 
[^lOObb] debt ; but it seems that the drawing the bill, and *not its 
payment by the acceptor, is to be considered as the revival 
of tbe claim, or, in other words, is the only evidence of suck 
new promise ; and consequently, the statute applies if the 
bill were not drawn within six years (x). 

Indorsements of part payments made upon the bill, note, 
or check, by the helder^or creiUor^ are not evidence for him 
in answer to the Statute of limitations (a). 



10. Ji Tender. 

There is nothing, generally speaking, peculiar in the law 
of Tender^ as it regards bills and notes. 

TMMkr ' We may however here advert to the decision (i), that the 
not nS. <^^®P^or cannot plead a tender ti^er the day of payment, 
and, (admiting a default on that day), that he was always 
Iready to pay from the time of the tender (92). But where 
the acceptor, who had paid part, pleaded that he wa& alwagt 
ready to pay, and that he tendered a specific sum (the bal- 
ance due) on a named day, and the plaintiff replied a prior 
demand of that swn ; it was decided, that proof of a former 
demand of the whok of the original debt, did not support the 
replication (c). 

. («) Ckywftn «• Fonter, 3 B. It Ad. (&) Hume v. Peplo^ 8 EacI, 169. 
C07. (e) RiT^n 9. Oriffith% 5 B. & AL 

(ft) • G«o. 4^ «. 14, a. 3. 630. 

■ - - ■■■'... — ...^.^..^.^.^^ 

(M) CaldweU ». CMddy, 8 Cowen'ft Eop. «71. Cnrley «. Vanee, 17 
Miuit. Rep. 389. By the common Ictw and practiee x>f Conneetieut «uch ten- 
der would be good. Tracy v. Strong, S Conn. Rep. 659. 



In an aetion ^gaiiiit the lirawfr of a bffl due <m ilie llth Drawtr 
Jtme^ and presented for pajrmeat to the aocepior on that^^^mj^ 



day, ci which the drawer had notiee en the Kith, in the ^ 
evening ; it was held, on the common plea of tender and 
denial thereof that a tender by him ontlte ISth, in the mem- 
ing, of the principal, {withimt tnleres^,) afforded a defence ; 
the tender having been made within a reasonable time after 
notice (d). 



n. Ji Setoff (e) md MiUmd CruUt, 4^. 

Neither is there any thing remarkable in the law of set^ ^^ '^^^ 
off, as it relates to bills of exchange and promissory notes* duewiien 
We may however refer to the decision, that there can be no ^"^^""^ 
neUcff npon a bill or note, unless it had become doe at the 
time the action was commenced, that is, when the writ was 
issued (/) (93). 

If a bill be delivered by j9. to. B. for a special purpose, 
namely, to deliver it to a creditor of H. in payment of a 
debt, but B. receive and retain the amount, j3.*s remedy 
against J?., if he wish to avoid a set-off for money due to 
him, is by a special action for the breach of the contract *ii| [^lOOcc] 
j)pt handing the bill to the creditor ; and it A. sue merely for 
money had and received, B^ may set off a sum due to him 
from A. (/)• 

In the case of bankruptcy ^ the right of seUoff^ and the doo- 

{d) Walker «. Barnes, 5 Taunt. t40. (/) Erane v. ProMar, S T. R. ISf. 

WHen interest stops from time of ten- See Rceerson v. Ladbrooke, 1 Biaj, 

der> I>ent V. Dunn, 2 Camp. 296. 93 ; 7 Moor, 418, 8. C. 

(•) See in general as to the law of </) Thorpe «• Thorpe, SB. a Ad. 

aet^fl^ Motttai^ufr on Set-off; Sehr. 5S0. 
N. P. 8 ed. 154, 573 ; Chitty jun. on 
Ce&tr. 1 ed. 187 to 335. 



•^it-mmtm-^'^-^m 



(S3) As to set^ see Saigeuit e. SeethgaAe, 5 Piek.Rep. Stt. P a a y imt d 
«. Fisher, S ib. 355. 



lO^eC DfiFBUCBS: — BET-orr, &c. 

trine of iMiliial cndii^ are founded upon the Bankrapi Act, 
6 Geo. 4| e. 16, 8. 50. It is thereby pro?ided, ihfti where 
there hee been mutual credit given by the bankrupt and any 
other pereon, or where there are mutual debts between the 
bankrupt and any olber person, the commissioners shall state 
the account between them, and one debt or demand may be 
■et against another, notwithstanding any prior act of bank- 
ruptcy committed by such bankrupt before the credit giT^i 
to^ or the debt contracted by him ; and what shall aiqpear 
due on either side on the balance of such account, and .no 
more, shall be claimed or paid on either side respectively ; 
and every d^t or demand hereby made proveable against 
the estate of the bankrupt, may also be set off in manner 
afiMfosaid against such estate, provided that the person claim- 
ing the benefit of such set-ofl^ had not, when such credit ww 
given, notice of an act of bankruptcy by such bankrupt com- 
mitted (g). 

It will be observed, that in general, when a bill or note is 
prweabk under a fiat in bankruptcy against the estate, it 
may be itt o^ against, or deducted from, a debt due from the 
holder to the bankrupt. The 31st section (h) of the Baidc* 

(f ) See Arch. B. L. 81 ; Eden, 9 Exp. W^ilson, U Yes. 410 ; or by the 

sd. 186. Statute of Limitations ; Exp. Roliey, 

(A) Peff, 1S9. And in those in- 19 Yes. 468 ; Eden, 8 ed. 681 ; Dear 

•tanoee in which a bill or note may be con, Bk. L. ; from liability on the 

• ptortd under a fiat, the bankrupt will instrument, it cannot be proved. Bilis 

be poteeted by his certificate from an payable after notice may be proTed, 

•etion thereon, Eden, 9 cd* 413. See Clayton v. QosUng, 5 B. & C. 360 ; 

rtt I-d. Kenyon, Cowley «. Dunlop, Exp. Etear, 2 G. & J. 1 ; E«p. Down- 

T. R. 566: and per Tindal,C. J. man, S 5. & J. 85, 841, S. C, In 

in Aflalo v. Fourdnnier, 3 M. & P. general a party holding without value 

748; 6 BtAg. 306, 8. C. In general an accomodation bUl of the bankrupt 

only those bills and notes can be cannot prove. See Exp. Stone, 1 G. 

proved, which are valid in regard to & J. 191 ; Exp. Marriiall, 1 Atk. 131 ; 

eoDsideration, form, &c. See Exp. Exp. Matthews, 6 Yes. 885. Accom- 

Dewdney, 15 Yes. 495 ; Exp. Bolmer, modation acceptor, &c (for bankmpt^s 

13 East, 313 ; Exp. Manners, 1 Rose, benefit,) paying even ejier bwUmiptcfh 

68 * Exp. Imeeon, 8 Rose, 285 ; Exp. may prove, 6 Qeo. 4, c 16, s. 58 ; 

Tootell, 4 Yea. 378, poH^ 595. And Exp. Yonce, 3 Yes. & B. 40 ; Exp. 

if the bankrupt has been discharged Lloyd, I Rose. 4 ; Yan Sandau «. 

l»yMch«i, fcc; Exp. Heath,8 V.& Corsbie, 3 B. & Al. 13; Wood v. 

B.940; JBaji. Smith, 3 Bro. C. C. 1; Dodgson^S M.lcSel. 196| UvA^ 



DSrENCBS: — SET-OFF, &c. *10(Md 

rupt Act enables the bolder of a bill, note, *or other nego- 
tiable instrament, &c. for a valuable consideratioD, to prove 
the same under the fiat, although it may not lume became dm 
at the time the act of bankruptcy was committed. 

■ 

The holder of a bill or note of the bankrupt is entitled to . 
credit for the amount against a debt due from him to the 
estate, although he did not take up the instrument until 
after the bankruptcy, provided he held it at any time before 
the bankruptcy occurred (i). In general it must be shown 
by a defendant sued by the assignees, and claiming credit in 
respect of a bill or note of the bankrupt, that he, the defen- 
dant, held the instrument before the act of bankruptcy ; or, 
if defendant had no notice thereof, before the fiat was issued. 
And where «i9., the holder of a bill, returned it to his indorser 
before the bankruptcy of the acceptor, and entirely closed 

Braham, 3 M. & SeK 91. In ease of ment of bills, under 6 Geo. 4, c 16, 

an txehangt of acceptances, and both s. 56. Exp. Meyers, 9 D. & C^. 851. 

parties become bankrupts, the bills Proof, where bills have been depotiied 

maj be mutually proved, &c., Rolfe only as a security, Exp, Baldwin, cited 

9, Caslon, S H. Bl. 571 ; Cowley v, in 19 Ves. 230; Exp, Twogood, 19 

Dunlop, 7 T. R. 565 ; Buckler o. But- Ves. 229 ; Exp. Rufford, 1 6. & J. 

tiyant, 3 East, 72 ; Exp. Solarte, 2 41 ; Exp. Burn, 2 Rose, 55 ; Exp, 

D. &Ch« 261 ; Eden, 2 ed. 150. As Brown, 1 G. & J. 407. See further 

to proof where there are cross bills as to proof in the sereral abovemea- 

and a cash account, and each party tioned instances^ Roscoe on Bills, 321 

beeomes a bankrupt, Exp» Walker, 4 to 342 ; Chitty, B. 8 ed. 679 to 712 ; 

Vee. 373, po$i, 337 ; Exp. Rawson, 1 Eden, 2 ed. 138 ; BayL 5 ed. 41 1, &c 

Jaeob^ 274 ; Exp. Metcalfe, 1 1 Yesi Interest may be proved, 6 Geo. 4» o. 

404 ; Exp. Read, 1 G. & J. 224. Exp, 16, s. 57. Election as to proof, or ac- 

Laforest, 2 £>ea. & Ch. 199. If aeve- tion, 6 Geo. 4, c. 16, s. 59 ; Exp. Dick- 

ral parties to the bill be bankrupts, son, 1 Ros e. 9 8 ; Exp. Grosrenor, 14 

the holder may in general prove the Ves. 508 ; Watson v. Medez, 1 B. %L 

fitU amount under each fiat; but if AL 121 ; Harley «. Greenwood, 5 B. 

ha has received a dividend, or it has & AL 95 ; Mead v. Braham, 3 M. S& 

been declared under one, he must de- SeU 91 ; Exp. Lobben, 17 Ves. 334. 
duct the amount in proving under the (t) Collins v, Jones, 10 B. fc C. 

other, Exp, Wildman, 2 Ves. 113 ; 777; Bolland v. Nash, 8 B. & C. 105. 

Exp. ^Arr, 18 Ves. 65 ; Exp. Royal overruling Exp. Hale, 3 Ves. 304. 

Bank of Scotland, 19 Ves. 310 ; Exp. See some late cases as to mutual crad- 

Worrally 1 Cox, 309 ; Exp, De Tas- it. Key v. Flint, 8 Taunt. 21 ; 1 

tet, 1 Rose, 10 ; Exp. Sammon, 1 D. Swanst. 30 ; S» C*; Ex pmie War* 

fc Ch. 564. Exp. Moult, 1 D. & Ch« staff, 13 Ves. 65 ; Buchanan v. Find- 

44; 8D. &Ch. 419; see further, lay, 9 & & C. 744; Rose v. Sims, 1 

^q^ Blozham, 5 Ves. 449. Proof B. & Ad. 521 ; Dickaon v. Caas^ 1 B. 

A^aiiwiapartygiiar^iiteelnjrthepay. It Ad. 343. 



l0Uda MBTBircBs: — tBT-orr» &C 

Ibe mccoumlL and tnwactaoti as to mch bill with mich in- 
towr ; it wm heU, in an action by tbe aarignees of the 
accaplar against «A^ tkat tbe latter oonld not» by takkig 
back the bill from the indoner, for the purpose of claiming 
credit for tbe amomity set cff tbe same against a debt due 
tem him to the bankrupt before his bankruptcy (Jb). 



jrOTS BT THE AMERICAJT GDITOB. 

It. Damage$9 Re^-txchange, ^c 

Tbe makerof a note» or an indcmwr, is MaUe to pay the 
amount of said note only, except where there is a custom to 
protest notes or biOs when the cost of such protest also is re- 
coverable. Morgan v. Reint2sell, 7 Cranch Rep. 273. 

For if the indorser be duly fixed by notice, it is his duty 
to pay without waiting to be sued ; and it is his own fault 
thai subjects him to costs. Simpson «. Grifien, 9 Johns. 
Rep. ISU Steele e. Sawyer, 2 M'Cord Rep. 489. Parks «. 
Drake, t6. SW. 

Nor is the acceptor of a bill with funds, who has failed to 
pay, liable for the costs of a suit against the drawer. Bani- 
weD V. MitcheD, 3 Conn. Rep. 101. 

Nor is the indorser liable for the costs of a suit by the ac- 
ceptor against the holder, or for any commissions paid on 
the collection of money. Bangor Bank v. Hocdc, 6 Oreenl. 
Bep. 174. 

In Eurqpe, by the law merchant, whenever a biU is dis- 
honored, tbe holder is authorized to redraw, to recom- 

(Up) Belchers. Ioms, M. T. ieS3, C. P. MS. 



I 
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■ • 

pense himself. And he may draw for such amount as will 
make good the face of the bill, interest, the necessary char- 
g^es of protest, postage, broker's commission, and the current 
rate of exchange. 

The practice of re-exchange has never been adopted in the 
United States. Our laws and usages, form an exception to 
the Euro()ean commercial law ; and they vary materially in 
the different States. 

The amount of damages has been fixed by statute, in most 
of the States, which has rendered the numerous decisions on 
this subject, of no use. ... 

In Massachusetts, by statute of 1826, the damages, on 
bills on Europe, are settled at the current rate of exchange, 
interest, and five per cent, damages ; if drawn on any place 
beyond the Cape of Good Hope, twenty per cent, damages. 
In Rhode Island, by Stat. 1798, p. 444, damages on foreign 
bills are settled at ten per cent. See also Brown v. Tan 
Braam, 9 Dall. Rep. 244, 346. 

In Connecticut, Stat. 1821, p. S90, on a Wll, druwn on a 
person in the city of New York, two per cent. On New 
Hampshire, Vermont, Maine, Massachusetts, Rhode Island, 
New York, (excepting the city). New Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, or the District of Columbia 
three per cent. ; on North Carolina, South Carolina, and 
G^rgia, five per cent. ; and on all other places in the United 
States, eight per cent., to be given in lieu of interest, and 
all charges, without reference to the rate of exchange. 

In New York, by the Revised Statutes, Vol I., 770, 771, 
bills drawn on any person in the New Ei^j^land States, New 
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Jeiiey, PenQQrlvftnia, Ohio, Delaware, Maryland, Virginia^ of 
ihe Dittrict of Columbia, the damages shall be three per cent. ; 
tad if <m any person in North Carolina, South Carolina, 
Georgia, Kentucky, and Tennessee, five per cent ; and upon 
any person in any other State or Territory, or in any place 
on or adjacent to this Continent, and north of the Equator, 
or in any British or foreign possessions in the West Indies^ or 
elsewhere in the western Atlantic Ocean, or in Europe, ten 
per cent. 

The dami^s aie to be given in lieu of interest, and all 
expenses to the time of giving notice of nonacceptance or 
nonpayment If the bill is payable in money of the United 
States, no reference is had to the exchange ; but if the con- 
tents of the bill be expressed in money of account on foreign 
currency, then the amount due exclusive of damages, is to 
be determined by the rate of exchange, or the value of such 
foreign currency, at the time of the demand of payment. 



In Pennsylvania, by Statute of March, 1821, if drawn on 
any person in the United States (excepting Louisiaim), five 
per cent ; on persons in Louisiana, or other place in North 
Aneriea (ei^eepting Mexico), in the West Indiea and Baha- 
■ift Islands, ten per cent On persons in Madeira, the Cana- 
ries^ Azores, Cape de Verd Islands, E^nish Main, or Mexico^ 
fifteen per cent ; on Europe, twenty per cent ; and on per- 
sima in any other port of the wcMid, twenty^five per ceirt. in 
lisu Qf aU charges^ and the amount of the Ull is to be ascer- 
tained by the rata of exchange. 



In Maryland, the rule of damages on foreign bills is by 
Statute fifteen per cent., to be ascertained by the current 
rate, of exchange. 



In Tirginia, the damages on foreign bills pto^Hsted ft>r ndn- 
acceptance or nonpajrment are ten per eent. 

In North Carolina, by Statute of ISSS, damaged on protest- 
ed bills drawn or indorsed in that State, and payable in any 
other part of the United States, except Louisiana, are six per 
cent. ; payable in any other part of North America, ten per 
cent. ; payable in South America, the African Islands, or 
in [Europe, fifteen per cent. ; payable elsewhere, twenty per 
cent. ft" 

In South Carolina, damages on foreign bills are by Statute 
fifteen per cent. 

In Georgia, by Statute of 1827, damages on foreign bills 
protested for nonpayment are ten per cent, with expenses 
and interest; the amount of the principal to be settled at the 
current rate of exchange. 

In Alabama and Louisiana, damages are twenty per cent. 

In Tennessee, by Statute of 1830, the damages on bills 
drawn on any person in the United States are three percent 
over and above the principal sum, charges of protest, and 
intefest ; if drawn on any person in any state or country in 
North America, bordering on the Gulf of Mexico, or in the 
West Indies, fifteen per cent. ; and if drawn on a person in 
any other part of the world, twenty per cent. 

This want of uniformity in the rule of damages in the 
several States is felt as a great inconvenience, and it is hoped 
that Congress will soon pass a law regulating by some uni- 
form rule the amount of damages, and the manner of recov- 
ering the same on foreign protested bills, or bills drawn in 
one State upon persons in another. 



lOOdde dbfeiiceb: — set-opf, &c. 

There can be but liiUe doubt but they have the power un- 
der the article of the Conatitutiou empowering them '^to 
regulate commerce with foreign nations, and among the sev- 
eral Sutes.'* 



m. :^ 



INDEX. 



ABATEMENT, 

The omission of a co-maker of a note, &c. is no objection, 

unless pleaded in abatement, 93. 
If one of the parties liable be abroad, he may be omitted.'— Law 

of Amendment Act, 3 & 4 W. 4, c. 42, s. 7. 
Plea of misnomer not allowed, id. s. 11. 

ABSCONDING. 

As to presentment of bills, &c. if acceptor or msdcer abscond, 49. 
Its effect as to notice of dishonor, 69, 69. 

ACCEPTANCE AND ACCEPTOR. 

Acceptance defined, 11, note (c). 

Form of acceptance maj be in pencil, &c« 3, 11. 

Inland and Irish bills must be accepted by writing on the bills, 1 L 

What are good acceptances. — Signature not essential, 11, 12. 

Instances of good parol acceptances of foreign bills, id. 

Keeping or destroying such a bill whether an acceptance 

thereof, 12. 
Acceptance of bills under £ 5, id. 
Holder may insist on having absolute acceptancCi 12, 13. 
Drawee has 24 hours to accept, 47. 
His conduct if refused, id. 
Bill may be accepted upon a condition or contingency, and 

instances thereof, 13. 
Of acceptance for paW, &c. id. 
Acceptance of a blank bill, id. 
Promise to accept a foreign bill not drawn, id. 
Acceptance after dishonor, 13, 14. 



IM INDEX* 

ACCEPTANCE AND ACCEPTOR— conImmcL 

ReTocation of acceptance before bill roturoedt 13. 

Mistaken adnumrion that a forged acceptance was genuinei 14. 

Address of bill to drawee, 10. (See Drawee.) 

There cannot be two saccesaive or distinct acceptors, unless 
the second be acceptor wprAproteaU 11* 

Acceptance of bill, making it payable at a bankeFsv or par- 
ticular place, 14, 40. 

l¥hen acceptor entitled to presentment, 37, 40. 

Not to notice of dishonor, 40* 

General rights and liabiKes of acceptor, 39 to 41. 

Rights of accommodation acceptor. Indemnitj, &c. 38, and 
notes (g), {h) • (See ^cammodaiion BUh,) 

Liability of acceptor as to expenses of postages and noting, 41. 

Entitled to have bill given up on paying it, 41, 100 e, f. 

Not in general bound to pay costs of action against drawer, 
&c. 41. 

Not discharged bj drawer, &c. paying the bill, 100 y. 

Effect of renotmetfig claim against him, 100 b. 

Waiver of his liability, 40. 

Statement of acceptance in declaration. (See DeehtaUm.) 

ACCEPTANCE SUPRA PROTEST. 

Meaning thereof— may be after a prior acceptance, 4, 13» (J9ee 

Honor,) 
As to presentment for payment of a bill so accepted, 48, 91. 

(See further tit Honor.) 

ACCIDENT. 

When excuses presentment (br payment, &c. 53. 

ACCOMMODATION BILLS. (See ConMeration.) 
Liability of drawer to acceptor of such bill, 38, 40. 
. Proofbyacceptoruader bankruptcy of drawer, 100 cc, note (^). 
Effect of bill being drawn or accepted without consideration, 

lOOf tolOOk. 
Effect as to notice of dishonor* 67 to 59. 
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ACCOMMODATION BlhJ^8— continued. 

When not considered eom{»Iete under Stamp Laws so as to 

prevent alteration, 100 p. 
Accommodation acceptor, &c. not discharged by indulgence, <Hr 

giving time to other parties, 100 w. 
When a bill is a continuing guarantee, 16, 75, 100 j, (See 

Cruatantee.) 
May be indorsed by bankrupt after bankruptcy. (See Bankrupt) 

ACCORD AND SATISFACTION. (See Paymeni.) 

Taking bond, &c. does not (except under doctrine of giving 
time without consent, (see Indulgence^)) discharge other 
parties, 100 g. 

ACCOUNT STATED. 

See Common CounL Declaration. Pleas. 

ACKNOWLEDGMENT. 

(See Evidence. Limitations. Forgery.) 

Admission of debt on bill when dbpenses with proof of notice, 

&c., 60, 61. 
Suffering judgment by default admits plaintiff's right, 100 f. 

ACTION ON A BILL OR NOTE. 

(See Declarations. Debt. Pleas. Reference, Inquiry. JEM- 

dence. Verdict.) 
BUI to A. in trust for B., A. {the legal holder) should sue, 7, 8. 

(See Indorsem^ent.) 
Who to sue in case of husba$id and wife^ see that title. 
Several distinct indonees or pecaoiMi may join in suing on bll 

when, 15. 
Indorsement pending action.— Second aetiea may bb broughtt 

when* 15. 
Remedy not afftctod by foreign law, when, 3. 

ADDRSSSL 

Iddlreaa of dnnver on £ice of bill; 4. 
The like of acceptor, 10. 
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APPRE88— w wlimiwi . 

Of banken on whom check drawn, 36. 

Mistake in address of letter giving notice of dishonor, 66, 71. 

ADBUSSION. (See Acknowledgmmt.) 

AFFroAVIT. 

Affidayits to hold to bail, forms of. 
I. On bills of exchange* 

1. Drawer v. Acoeptor, 72. 

2. Indorsee v« Acceptor, 73. 

3. Payee v. Drawer, uL 

4. Indorsee v. Drawer, 74. 

5. Indorsee e. Indorser«ui. 

6. On a foreign biU, id. 
IL On Promissory Notes. 

7. Payee v. Maker, id. 

8. Indorser «• Maker, td. 

9. Indorsee v. Indorser, td. 
IIL On checks on bankers. 

10. Holder v. Drawer, 76. 

As to the yarious points decided upon these forms see the notes 
thereto, td. 

Statement of ifUHaU^ as in bill, &c« sufficient in affidavit on 
bill, note, &c. (See Iniiiala.) 

Always sufficient if name cannot, on diligent inquiry, be ascer- 
tained, Rule 32, Hilary term, 1832. 

AGENT. (See EmbexxUmmL Laremy.) 

How he should draw, &c. a bill, &c. for his principal, 10, 85. 

Evidence of his authority, 10. 

Liability of agent on bill drawn, &c. for principal, 86. 

What claim he has to indemnity fitun principal if he accept for 

him, 38. 
Cleik of Bank of England may sign by machinery, 10. 
Oonstruction of written authority in particnlar cases, 7, 16. 
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AGREEMENT. 

bill or note payable on contingency^ &c. good only bb an 
agreement, 5. (Ste Bill. Usury. Indidgenee') 

ALTERATION. 

General effect of a bill, &c. being altered, 8tb. at ddtmxion ta# 
and under stamp laws, 100 n. 

1. What alterations are material, 100 o. 
Alteration to correct mistake, 100 o* 

2. Alterations by consent before bill, &c. is UsOtdf 100 b, p. 
When bills, &c. are considered to be perfect and issued, id* 
Eflbct of consent, 100 r. 

3. Of alterations after instrument issued. — ^Correction of mis- 

take, &c., 100 p, q. 

4. Of the parties making the alteration, and its effects.— -Altera- 

tion by stranger, or by mistake, 100 q, r, s. 
When discharges the debt^ id. 
If alteration render new ibfamp necessary, the ittstfuioiietil 

void, and not evidence even to prove the debt, ftc. 100 r. 
Suspicions arising from apparent alterations, erasures, ftc* 

100 r, 1^. 

AMENDHEKT. (See Variance.) 

ANNUITY. 

Notes and bills in relation to deed gradating aiihuffy, SfO, H. 

APPRENTICE f E£, 16 East, 2<y7. 

APPROVED BILL. 

What is 80 deemed, 2 Campb. 532, 2 H. IHa. 973, 3 Add. 273. 

ARREST. (SeeJlctian. AjfidmiUef DAU 3Vorer.> 
On foreign bills, 3. 

Not for less than iS20, 7 and 8 Geo. 4, c. 71. 
By mitial of christian name. (See JMSdCi.) 

ASSIGNED AND ASSIGNfiUrENT. (See Manlmx^. Chon 
in adtion. Check, /fidor^emeftl.) 
S3 
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ASSUlfPSIT. (See Helton.) 

Dectarationfl Idi on bilkt notes, &c. (See DeclaralioiM.) 

AT SIGHT. (See SigkL) 

ATTORNEY, LETTER OR POWER OF. (See Ageni.) 

AUTHORITY. (See Agent. Partner.) 

A lull seems to be more than a mere authority from drawer to 
drawee to pay payee debt due from drawee to drawer, 1. 

AVERMENT. (See Deciaraiians. Evidence. PUae.) 

B. 

BAIL. (Seejgtfidami. Jlrreet.) 

BANK OF ENGLAND AND BANK NOTES. 

StiUtttee relating to. See Statutes. 
New Bank Charter Act, 3 & 4 Wm. 4, c. 98. 

Origin and constitution of the Bank of England, 18. 

Form, &c. of their notes. — ^Negotiable abroad, 18, and note (r). 

Protected against rival banks containing more than six mem- 
bers, 18, 19. 

Regulations as to banking companies, 18, 19. 

Do not extend to commercial firms, 19. 

Or to banks for deposits only, even in London, 19, and note (z). 

Nature of bank notes, when are monefii<^ tender of, good, when, 
19, 20. 

Bequest of: cannot be taken in execution, 20, note (d). 

Bona fide holder entitled, though lost or stolen from owner, 
when, 20. 

Bank may sign their notes by machinery, 10. 

Bank note for less duui £6 void, 19. 

BANKERS AND THEIR CASH NOTES. (See Checks.) 
Regulations as to Blinking Companies for protection of Bank 
of England, 18, 19. (See Bank of England.) 
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BANKERS, &c.--continued. 
Statute 3 & 4 Wm. 4, c. 98. 
Action by public officer of Banking Company^ 19, and note (y). 

Form of declaration by, 100 a. 
Embezzlement by. (See Embezzlement) 
Form of, 18, note (/). 

When considered cash or money, and tender of, 18. 
When country banker's notes may be returned instead of being 

presented, 51, note (u). 
Rights and liabilities as to checks, 44, 45. (See Gieeks.) 
Taking check for bill instead of money, 45. 
Liable if, having efiects, they dishonor check, 45. 
If two persons joiatly deposit, both must sign check, 26. 
Practice of bankers as to crossed and marked checks, 26, 27, 

52, 53, and notes. 
Liability and rights in case of paying forged or cancelled checks, 

45, and note {d). 
What are the usual hours of business of bankers. 

— Presentment at, 47. 
As to circulating instead of presenting provincial notes, 52, and 

note (a), 53, and note (e), 100 u, note (r). 
Their rights and lien on customer's bills, &c. lOOj, note (/)• 
Ghai^ng commission and expenses beyond £5 per cent, on 

discount, 100 m. 

BANKRUPT AND BANKRUPTCY. 

As to bankrupt being holder of a biU, &c. 37. 

As to presentment of bill, &c. in case of drawee's bankruptcy, 

49. 
As to giving notice in case of, 69, 69. 
Forms of declarations by assignee of bankrupt on bills, &c« 91, 

92, 100. 
Pa3rment of bill by or to bankrupt, 100 y. 
Set-off and mutual credit in case of bankruptcy, 100 c c and d d, 

and notes. 
Fraudulent delivery of bill by bankrupt to creditor is an act of 

bankruptcy, 34. 



109 tms. 

BANKRUPT AND BANKRUPTCT--«0i(uiM. 

Eflbct of fait holding a bill not jet d«e for ftke delist, 6 Qeo. 4, 

Eflbct if indorsed after act of bapkruptcy 09k which fiat issued. 

Moss V. Soiitht 1 Camp. 489. 
Cannot pMitm or prove. on bill, &c. if iavaiiid, or biMi^uiipt 

diije^aiged by neglect, Slatute of Iiimitartojy, 9l^ lOOcc, 

Proof on bill not due, 6 Geo. ^ 

^QooC^biH payaj^e i^r naOiee, loacc, ipf(^ (*J. 

6r by party payiqg it afi|9r bai^kniptcj, o« 9 Geo* 4f c« 16, e. 

62, lOQcc 
In case of an ^xehmgi^ ^ aicceptaaiQei^ lOP cc, note (i^)). 
IJIhf^ d|^ are ci;p^ bitta ai^a cash accowA «4* 
Proof of bill against the different ^at^tf^a <^tl^ senrd parties 

tl^eretjo, mL 
Proof against guaranieer of bill, id. 
Proof where bili d^ponted as security, id* 
Other instances, 100 d d, note {k). 
J^Koof for iaterestf 6- Qeo». 4. 
To what tim^ ufr 

If^W, proqapfe to be ii>, writing. ^ G|9Q.A ^ V* % l^lj. 
y ly il K Jjil i^ lit, pyferen^e to creditor by l^aid^^pt^giidQghwijbilk, 

84. 

BARON AND FEME. (Se^ ^u&oti^ sn^ W^e^) 

Bill payable to ^ Ship Fortune or bearer," 7. 
Bills payable to, are transferable by delivcii^* (See Ifi^orte- 
ni«n<t) 

BELLMAN. 

<^ivinj[^ letter contaiaing nQtice of disboqor tp, '^l \S^ slre^ti 70, 
note (i). 

BETTER SECURITY, (See Protest.) 
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BILL IN EQUITY. 

To resfirain negolktiom &«• of bitt of eacdhaBge* &fr 100 k, 



1001, 100 B. 
la case oflost bill. (See £oie.) 

BILLS OF EXCHANGE. 
Defined, 1. 
OiigiD, Bad geneial aatiiiet awi |mc wJMrifiit sad «m ef, 28 

to34^ 
A bill seenui to be more than a mere autharUif fiwa drawer to 

drawee to paji to payee mone j due irom drawee^ 1, 9L 
Is a simple contract, conseqpiences thereol^ and) eooeeptions, 29 

to 34. 
Negotiability of, in general', 20, 31. 
Cowqideiation for, ia generalv 31:.. (See Ce nt w fcr w ft oifc-) 
Nature of property in them, 33, 34. 
Considered as choses in actioB, 30,.34i 
Bequest of, ^ npte (i)» 
Difference between fbrdigQ aad inland bills, 2, 3» (See F^eign 

Inland, when first used, &c., 2, note (&), and 26. 

FonoiLof inlfoidbiliSk^-Crenend effibot and peculiaffiiyt of fcmn, 

3, 31, 32. 
Efiect of tiieit. being, in an ambiguous form^ LK 

1. The place at which the bill is dated, or dmwii, 4» 

2. TW'date <^ the bill, ui. 

3. Tho'Sum superscribed in figufesi tiL 

4. The statement of thetime when^payabte^ 5* 
5» The description <^ the payee, 6. 

6. Oftfa<i words,«*or cider/* T. 

7. The place in the body named for paymentvSw 

8. Statement of the sum payaUe,f({« 

9. Of the words, M.^^ue reoeiyed,'' 9< 
10. The drawer's, sigaatttret 10. 

Hb The directiott toithe drawee^ idi 
12v ISh^Swakoi theaoeeptance^ 11« 

13. Thewerdlk making the biHpiQimble at »partieiitor place, 
14i 
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BILLS OF EXCHANGE— coAftniied. 

14* Form, Slc of the indoraemeDts, 14. 

Bill, &c. drawn payable upon a coDtingency or condition void, 
and instances thereof, 5, 6, 31. 

So, if bill made payable out of a certain fund, 6, 6» 

Or by way of set-off only, &c., 6. 

But if event must happen, bill good, 6. 

And pond contradictory condition, &c. void, 6, note (d). 

Whether bill payable on the happening of a public event is 
good, 6. 

Statement of consideration or mode of repaying drawee not 
material, id* 

Bill accepted on a contingency good, 13. 

Void if payable to " A. or B.," 7. 

Bond fide holder may fill up blank as to payee's name, id. 

Effect of bill being payable to fictitious pai^ee, id. 

Or drawn in fictitious name, id* 

Or payable to ** Ship Fortune, or bearer,*' id. 

Bill need not be made negotiable, id. 8. 

Express words necessary. What words sufficient, 7, 8, 30, 
note (d). 

Effect of words in body of bill, &c. making it payable at partic- 
ular place, 8. 

Bill when considered to be accepted specially payable at a par- 
ticular place, id. 

As to drawer making bill payable at his residence, id. 

A bill must be solely for a money payment, kis void if another 
act is to be done also, 8, 9, 31. 

Mode in which an agent or partner should draw, &c.,a bill, 10. 

Effect of bill not being addressed to aoy person, 10. 

Drawer may draw on himself, 11. 

Signature by pencil, mark, or printing, 10. 

Acceptance of bills, 11. (See Acceptance. ) 

Indorsements of, 14. (See Indorsements.) 

General obligations of holder as to presentment and notice of 
dishonor, 32. (See Presentment. JSotice of Dishonor.) 

Capacity to become a party to bills, &c., 35 to 37. 

Negotiability of, unless party's name is on the instrument, 35. 
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BILLS OF EXCHANGE— coniimwd. 
^gent signing, 35, 36. 
^Executors, infants, married women, 36. 
Corporations, bankrupts, lunatics, 36, 37. 
Partners, 10, 17. 
LAMlities and rights in general of 4he parties. 

1. Of the drawer, 37 to 39. 

2. Of the acceptor, 39 to 41. 

3. OfIndorsers,41 to43. 

Bills, &c. not within Statute of Frauds as to guarantees, 42. 

(See Guarantees.) 
For less than £5^ form of, &c. 6, note (z). 
Must have a subscribing witness, 12, 17. 
Presentment of bills for acceptance^ 46, 47. 

payment, 47 to 65, 
When bills, &c. fell due^ &c., 50 to 53. (See Preaeniment.) 
" Affidavits of debt," and " Declarations on," see those tUle$. 
Alteration of bills, &c., 100 n. (See J3lUeraUan,) 
Effect of laches, or neglect as to presentment or notice^ 100 u. 

(See Presentment. Notice.) 
Of Giving time or other indulgence^ 100 v. (See Indulgmce,) 
" Payment," see that title, 100 x. 
** Statute of Limitations," 100 a a ; see that title. 
"Tender," "Set-off," and '« Mutual Credit," 100 bb; see 

those titles. 

BLANK BILLS. 

Blank in body of bill as to sum payable , how supplied, 4. 
Or as to payee's name, 7. 
Acceptance of a bill in blank, 13. 
Indorsement of, 15. 

BONA NOTABILIA. 

Bills, &c. are, where debtor resided, 29. 

BOND. 

Bond conditioned to pay bill if acceptor did not, 48. 
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BOND— «oiil«Mied. 

TaUogbood from prior ptrtj to bill»diMli0gMa^^ I 

ties, 100 TfW. 

BRANCH BANK. 

Sttlato 3 and 4 Wm. ii o. W. 

BREACH. (See DtekuraUcm.) 

Bieech of contract, when no defence agMnM bilk (See Can- 

il<lfl|rilfl#Bi) 

BROKER, BILL. (See JBoaJbtn.} 

When niaj take conamiwion, fce. IwjOnd kfd dieccunt, 100 n^ 

C. 

CALENDAR MONTH. 

Computation irftfae word monlhs kibiB, 60. 

CANCELLATION. 

Caneellation of acceptance befiNre bill parted with» IB. 

Of check, 12. 

Banker pajing cancelled check, 46. 

Bj atrai^r^er by miitake, 100 ^ 

CAPACITY. 

To bectmie a party to a bill, &c., 35 to 37. 

CASH NOTES. (See Banker$.) 

CERTIFICATE. (See Bankrupt. ) 

CHANCERT. {8ee BiU in Eqwty.) 

CHECKS ON BANKERS, 

Defined. — la negotiable, and in general like a bill, 24. 
Form of a check, id. 

1. The fdaica at ivfacli the cheek itfditeAordrttw^^ 
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CHECKS ON BANE£RS-*e0iiltiMUNL 

2* The date or tine of drawiog it-^-Canuot be poet-da« 
ted, 25. 

3. The number of the check, idL 

4. The address of the bankeni on ^vbeni dnuitt, «L 
- 5. Must be drawn on a bankeTf id. 

6. The payee, 26. 

7. ^ Or Bearer," essential, and effieet of, id. 

8. The sum payable.'' — Cannot be less than jflt M* 

9. The sum in the margin in figures, 26^ 

10. By whom drawn. — The drawer's signature, 26. 

1 1. The banker's name across the check.*— As t» flHulBttd 
dMecks,26,27. 

12. Indorsements, 27. 
Transfer of old check, 16. 
Of lost or stolen check, 20. 

When proof of payment of a debt,27» 
General rights and liabilities of the parties. 

1. The drawer, 44. 

2. The drawees, 45. 

3. The assignors, 45. 
Transfer of, 45. 

Presentment of, 52, 53. (See Prestnimmt of.) 
Forgery of. — ^On whom loss fiills, 45, and note (d). 
Banker paying cancelled check, 45. 
When doe and to be presented (at payment, 62, 53. 
As to presentment of a check crossed wkh a banker's name, 52. 
As to getting check marksdt 53, note (si)u (See CUaring 
House.) 

Circfdaiing instead of presenting a check, 52, 53, note(c). 

Taking acceptor's check instead of money, 53. 

Neglect to present for payment, 54. 

Stamps as to, see bb Geo. 3, c. 184 ; 9 Geo. 4, c. 49, (tit 

Siaiutes,) 
Form of affidavit of debt on, 75. 

declarations, 100 b. 
CHOSE IN ACTION. 

General principle as to. — ^Exception artoJUBi, ft^., 90. 
34 
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CHOSE IN ACTION— eoiOtiNied. 

Bilis are cboies ia actioQ*-*<Sem6(e, are chattels also, 34. 

CHRISTMAS DAT. {See Simday.) 

If bill 611s due od* idien to be presented, 61. 
Notice of dishonor od, 66. 

CLEARING HOUSE. 

Meaning oC Presentment of checks at, 26, 27, 53, and 
note(m)« 

COMMISSION. 

Commission for discounting beyond legal interest. (See 
Dfurj.) 

COMMISSIONERS UNDER INCLOSURE ACT. 
When personally liable on bill, 10, 17, 35. 

COMMON COUNT. (See Declaration.) 

Form m atBumpnt in debt, 78, 79, 100 d, and notes. 

Count on consideration for bill between plaintiff and defendant 

should be inserted, and will be available, 79, 88, 89, notes. 

(See wfra,) 
Account stated should be added, id. 
But if claim on bill lost by laches, giving time to other parties, 

or altering it, no claim on common count will hold* (See 

Laehei. Indulgence. AUeraHon.) 
Action to recover back amount of forged bill paid by mistaket 

46, and note(d). 

COMPANY. 

Banking companies. (See Bankers.) 

COMPARISON OF HANDS. (See Evidence.) 

COMPETENCY. (See EMence.) 
To become party to bill, &c., 35. 
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COMPOSITON. (See Indulgence.) 

COMPUTATION. 

Of time in case of bills, 60. 

CONDITION. (See Contingency.) 

Bill, &c. drawn on a condition or contingency, void, 5, 6. 
But may be accepted thereon, and instances, 13. 
Or indorsed on condition, 16. 

CONSIDERATION. 

Statement of, in bill, &c., 6. 

Peculiarity of bills, &c. as to consideration, 29, 31, 33. 

Implied, when presumption may be rebutted, 31. 

1. Of the doctrine of consideration whoUy or in part between 

the immediate parties to the bill, &c., 100 g, h. 
Bill for price of estate, goods, &c., tcL 
Failure of consideration, damages, &c», id. 

2. In the case of the instrument being in the hands of a third 

person, 100 i, j, k. 

Effect of former owner having lost or been cheated 

out of the bill, &c., id* (See Lo98.) 
Or of the latter having parted with the instnitnenl only 
for a particular known purpose, 100 j. 
Notice to prove consideration, effect of. When pUmiiff baimd 

to prove it, 100 j, k, and notes. 
Parol evidence to show UUgtUUy of consideFation or fraud, 

100 k, and notes. 
But not in general to contradict consideration stated, td. 
lUegality of consideration. Its general effect on bills, ftc, 

and between what parties, 100 k. 
Usury, 100 1, m, n. (See Usury.) 
Gaming. Stockjobbing, 100 n. 
AUeration of bill, when discharges liability for consideration, 

100 q. {8ee Alteration.) 
Laches in presenting or giving notice dischai^es debt or con* 

sideration as well as liability on the bill, 100 u. 
Count on consideration of bill. (See Deckiraii<m$.) 
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CONSIDERATION— eoMltMiML 

BBI9 dioii(^ given by party as guarantee or surety, good, with* 
out statement of consideration, 42 ; 10 B. &; C. 6T8 ; 1 
C. & J. 331. 
Cannot sue for consideration or debt whilst bill for it is current 
(See DM.) 

CONTINGENCY. (See Candiiian.) 
BiDs, &C. drmm on, void, 5, 6. 
May be accepted on, 13. 
Indoraement on, 16* 

CONTRACT. (See CoMtderaltoft.) 

Difierent kinds of, and nature of eacb, 29. 
Negotiable instruments import and create a contract between 
parties, 29. 

CORPORATIONS. 

As to flieir beeommg parties to bBls, &c., 37. 

Banking companies. (See BaiA of Bngkmd and Banken.) 

ooam. 

When OsHtt, in case of TwnftisD, will auk% plaintiff pay, 37, 

ML 
Whea^MMptor dHSgad with costs of actions against the other 

failiea,41. 
In case of accommodation aceeptenoe, when feeoverable by 

flMOptor, 30, and notes. 
Special count necessary, 38. 
Coils of ^oneoessanry count or plea. {Bee IkdaimJ6m^ Plea.) 

COURT OF EQUITY. (See BiU in E^uii^) 

CURRENCY. 

Statute assiaoulating, 6 Geo. 4, c. 79^ 

CUSTOM OF MERCHANTS. iSee Banhtr*.) 

The foundation of billa, not of notes, 28. (See BUk. ) 
Ancient oustem as to biHsi id. 
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CUSTOM OF M£RCHANTS.-^on(tmtMi 

CJustom not now stated in declaratiott. (See SieUtMtimk) 
Formerly otherwise, 28. 

D. 

DAMAGES. (See Interest ExpemnB. Re^Bxehtmg*. In note 

at end of yolume.) 
In action on bilL Partial failure of consideration mvnlvjng 

question of unliquidated damages^'no defence, IMlkf 
When may recover full amount, though plaintiff gave less* I69 

41, 100 j, 100 7. (See Consideraiian.) 
In case of note payable by instalQieiits. (See IndaimetUi.) 

DATE. 

Of bill of eiccfaange, not essential. — "EAct of cwiission, 4. 

Postdating a bill or check, 4. (See Cheek.) 

Whether evidence of time of drawing, &c«, 4. 

Date en Sundi^, good, 4. 

Antedated bHl, &C. valid, 4. (See iSfoMpt.) 

Statemeirt in ^todaration. (See 



DATS. 

Days of grace, 50, 61. (See Graci^) 
How cdcnlated, &c. id. 

DEATH. 

Of drawer seenos not to revoke power of drawee to accept, 42. 
Deaih of Drawee, ^c does not dispense with presentment, 49. 
Notice of Dishonor in case o<; 69. 

D£BT. (See Coimderatfon*'— Paymenf.) 
But if biU vetd, action ties for debt, 56, 60^ 
MHer if tdun at aM hazard as pajrment. 
Effect of laches as to bill taken fer deil, whether debt di$- 

ckargBd, lOOn. 
Qaini en common count and on biB. (See Chmman Cotrnt.) 
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DEBT, ACTION OF. 

Wbenitlies — fonnsin debloa bills, &c« 100 c, and notes, 
100 d (See Dularaiwm.) 

DECLARATIONS ON BILLS, &c. FORMS OF. 

Forms of usual commeDcements of declarations and of the com- 

moo count for goods sold, &c. 77 to 79. 
Sufficient to state initial or contraction of christian name as in 
the bill, &c, 3 & 4 Wm. 4, c. 42, s. 12. (See InUiak^ 156.) 
Forms. — I. Declarations in assumpsit on bills of exchange — 
inland bills. 
1. In ordinary cases. 

1. Drawer, being payee, against acceptor, 79. 

2. Drawer, not being payee, and having taken up the 

bill, against acceptor, 80. 
8. Payee, not being drawer, against acceptor, id. 

4. Indorsee against acceptor, id. 

5. Payee against drawer — default acceptance, 81. 

6. Indorsee against drawer — default acceptance, id. 

7. Indorsee against indorser — defiiult acceptance, 82. 

8. Indorsee against drawer — default payment by draw- 

er, icL 

9. Indorsee against indorser— default payment by 

drawee, id. 

10. Indorsee against drawer or indorser, on default 
payment when bill payable afler sight, 83. 

2. In particular cases. 

11. Indorsee against acceptor, on bill accepted payable 
at a banker's and ^ not elsewhere'' accor&ng to the 
statute 1 & 2 Geo. 4, c. 78,— 83. 

12. Indorsee against the drawer in such case, 84. 

13. Indorsee against drawer, where bill drawn and ac- 
cepted payable at a particular place, id. 

14. Drawer against acceptor, on bill accepted payable 
upon a contingency, 8d. 

15. Indorsee against drawer, where no notice of dishon- 
or was given, but drawer had no effects in the 
drawee's hands, id. 
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DECLARATIONS—c(Wi/t»t*ed, 

16. Against drawer on default payment, where drawee 
could not be found, 86. 

17. The like, where drawee was dead, id, 

18. The like, where defendant (the drawer) dispensed 
with presentment, 87. 

3. In case of particular persons. 

19. By executor of drawer against acceptor, with the 
common count laying a promise to the testator. 
By executor on counts laying a promise to the 
plaintiff as executor, 87 to 89. 

20. By administrator of drawer against acceptor, 89. 

21. By the drawer against the executor (or administra- 

tor) of the acceptor, td. 
22« By indorsee of executor <tf drawer against acceptor, 
90. 

23. By indorsee of administrator of drawer against ac- 

ceptor, id, 

24. By assignees of a bankrupt drawer against the ac- 

ceptor, with the common count laying promises to 
the bankrupt : and by assignees on counts laying 
promises to the assignees, 91, 92. 

25. By assignees of drawer, an insolvent debtor, against 
the acceptor, 92. 

26. By surviving drawer against acceptor, 93. 

27. By husband and wife, on bill drawn by and payable 
to wife before marriage, against acceptor, id, 

28. Against husbaDd and wife, on bill accepted by her 

before marriage, 94. 

4. Foreign bills. 

29. Drawer against acceptor, id, 

30. Indorsee against drawer — default acceptance, 95. 

31. Indorsee against drawer — default payment, id, 

32. Indorsee against acceptor supra protest, 96. 

II. On promissory notes. w 

1. In ordinary cases. ^ 

33. Payee against maker, 96. 

34. Indorsee against maker, 97. 
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DECLAILATIONS— coBlHMed- 

Si. ladonee i^gttost iDdoner* id. 
S. In pttticiilar cases. I 

80» Pkjree i^aiosi maker of note inade IB the bodjpajr^ 

able at a particnlar place, 97. 
37. The like, wbtn the place is aentioned onlj at the 

foot, or in the maigiB of the note, 98. 
tt» Pa/ eo a^uMl maker oi nota on demand, or after 
9& 
imlrer of notepajaUebgr inetalments, the 
idiole of wUdi aio due, fdL 
ifL The lika, where the times forpayment of some onlj 

ef the iBBtalmaBtH have elapsed, «dL 
41. Note pajaUa to E. F. or bearar, 99. 
4JL On oonntej bank note paiFaUe, in the body tbere^^ 

in town or coontijf id. 
4^ Agiinst payee, beiqg indorsery who had not due no- 
tice of dishonor, but had no ^^s with the mak- 
eivwL 
S» In eaaes of partiedfar persons. 

44. Bf ezBCBtor (or aibninistfirtor) of payee against 

maker, 100. 
40. Agiinsl the eneeolor or administrator of the maker, 

id. 
40. By the aasigBoes of a bankrupt payee against the 

BMikerttdL 
47. By a smyiifing payee againgt tho maker, 100a. 
46w By hibanri and wife, ennolepajsble to wife before 

marriage, against maker, 100 a. 
49. By one of the public officers of a banhiDg compa- 
ny, under 7 Geo. 4, c. 46, fd. 
8^ On eh e ck s on baAera. 

to. F^ee agamst drawer, 100 b. 
51. Bearar^ not being payee, against drawer, id. 
IIL Forms of declarations in debt on biUs and nctes. 

1. On bills. 

62. Debt by drawer agaiast accepter, 100 c 

63. Payee or first indoiier agamst dblnrer, fU 

2. On promissory notes. 
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DECLARATIONS— con/tnued. 

64. Payee against maker, id. 
The common count in debt, 100 d. 
As to the various points decided upon these forms* see tha 

notes thereto. (See AffidavU. Pleas*) 
As to the common count. (See Common Couni.) 

DEEDS, 29. {See Specialtiea. Indulgence.) 
DEFAULT, JUDGMENT BY. (See Judgment) 

DEFENCES. 

Usual defences to actions on bill^, see tol of, chapteir ?L IQQ e, 
(See Pleaa.) 

DEFINITION. 

Of bills, I. 
Of notes, 17, 
Of checks, 24. 

DELIVERY, 

Transfer by. (See Indor$e$n€$U.) 
Statement of, in declaration, 80, note (n)^ 

DEMAND. (See PresenhnenL) 

Bills, &c. payable on, &c. when to be presented, 61 to 58, 
Notes payable <m demand, iriiether nocossaiy, 37, 100 aa» 

DESTRUCTION. 

Holder may sue on bifl, notwithstanding, 100 e, f. (See JLott.) 

DILIGENCE. {See PreaeninmL Notice. Search.) 
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DIRECTION. 

Address or directioQ of bill to drawee, various points, 10, 

DISCHARGE. {See Indoigence^^^Meroikmf ^.) 

36 
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DISCOUNT. (See Uiury.) 

Of bill, &c without indoraenaent, transferrer not liable thereon, 
43. 

DISHONOR. (See PresmitneiU. J^otice.) 

DISTRESS. {SeeRmL) 

DIVIDEND. 

Proof of bilb under bankruptcj — dividend under separate es- 
tatep. 100 oe» note (k). (See B^mkntpL) 

DRAFT. (SeeChecft.) 

DRAWEE. (See Jlcceplor. ) 
Direction of the bill to hini» 10. 
Omiaaion to address bill to a third person, 10, 1 1. 

DRAWER OF BILL. 

As to the form, &c. of the signature of the drawer, 9, 10, 

In case of several drawers, 10. 

General rights and liabUities of, 37 to 39. 

Entitled that bill should be presented for payment, 48. 

(See Laeh«8. hM^tne^ 100 u, v.) 

E. 

EFFECTS. 

Wafti^eflbcts in hands of aeoeplar, ft«» wbea equcusea notice 
to drawer, &c. 57 to 59. 

9Ml¥%;ei.EM£NT OF TiShlS. 

Act relating to, 7 & 8 Geo. 4, c 29. 

EQUITY, COURT OF. (See BiU in Equity.) 

EVIDEJ^CE. 

In general, form of issue (or record) will now point out the pre- 
cise (kj^t to, be tried. (See Jkcl^aiitm iHf«f.> 
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EYIDENCE— cofUtmied. 

If foreign bill, payable ki foreign hidtlej, Kti at uisancesy the 
yalae and lengfli of the usances to be proVed, 94, 95. 
(See U$aince8,) 

Mode of Proving the Bitt^ and J^gaiwrnrUpeeHng U» 

The bill must be produced — ^the loss no excuse, 100 d, e* 

{3eeLos9.) 
After proof of destnictiouy or thut it is withheld by defendant, 
parol evidence of contents, or a copy, admissible, id. 
As to notice to produce. (See Pmc/tee.) 
To ptore this, the rule must be produced, id, 

2. Proof thai the Defendant toos Party to Ou SOI. 

In action against acceptor, acceptance must be fto\^ if tra« 

tersed. (See Pleas,) 
If made by agent. Ins authority must be proved. 
What evidence of a general authority. (See •igent,) 
In geneni agent himself should be subpcenaed. 
If a partnership is proved,^ proof of handwriting of one 

partner or an agent suffices. (See Parilker$,) 
Not necessary to prove defendant's christian names, if he 

used initials. (See IntHaU.) 
Admission by one of two joint makers, &c. to take case out 

of statute of limitations. (See lAndtaiions.) 
Time of acceptance must be proved in an action on a bfll 

payable at si^ {Bee Sight.) 
Evidence of cancellation by mistake. (See CanceBoHon,) 

Mode of Proof how Defendant became Party. 
Proof of acceptance by parol, 11, 12.^ 
Evidence if the acceptance be in writing, not signed, 11. 
(See Acceptance.) 

Proof of Handwriting. 

Proved by party who saw party write, or by any other who 

can speak to handwriting, infra. 
Unless there be a subscribing witness, ^ii^. 
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£VID£NC£— eonlmifecL 

Proof of Bttbflcribiog by agent, 10. 

S^A9erilnng vfUneu must be called, mipra. 

Ihfendanfs admUaion coaclusive evidence, though hand^ 

writing be a forgery. (See Forgery.) 
Offer to compromise^ when evidence. (See Waiver.) 

d. ProofofPlamliff'a InUrtiL 
The bearer of bill pajable to bearer, when need only produce 

it: when must prove value, &c. (See Indoraemeni* 

La$$.) 
tf indorsement unnecessarily stated^ it must be proved, 7. 
fVken evidence necessary (bill not naming payee) of party's 

being the intended payee, 7. 
If payable to A* B. generally, it is primd fade] evidence of 

promise to A* B« the father^ not A. B* the son, 7. 
But if A. B. the son, bring the action, possession will entitle 

Urn to recover, 7. 
if bill payable to a firm, and pkuntifis sue as such firm, they 
I must prove they are the firm, 14, 16» 

When proof of partnership of several indorsers necessary* 

(See Porlnerf.) 
iProof when bill payable to fictitious persons. (See Ficii" 

tioui Aamef.) 
If several sue on bill, evidence of partnership not necessary, 

16. 
Payment of money into Courts admits indorsement, 100 v. 
When drawer of bill payable to ord^ of third person, and 

returned to and paid by him, sues, what evidence ne* 

cessary, 39, 80, Form No. 2. 
What evidence necessary in action by accommodation ac- 
ceptor against drawer for money paid, or for not indem* 

nifying, 27, 38, 40. 

tVhen Consideration to be pro9ed% 

Parol evidence to contradict or show consideration, 100 k. 
SembU^ not allowed to show one of makers of note was 
only a surety. 
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EVIDENCE— cofi<tmied. 

If it appear to be made or indorsed under duress, or by 
fraud, and plaintiff has had notice to prove considera- 
tion, he must do so : — 
Notice to prove, when necessary : — 
In general not necessary, but recommended :— - 
Even after notice given, plaintiff will not be called on to 
prove consideration till evidence has been given that 
bill was obtained by undue means. (See Conridera* 
iion. Notice.) 

4. EMknce of the Breach of CotUract^ and aiher Ctmmi* 

stancesm 

Not necessary to prove a presentment for payment, in an ac* 
tion against acceptor of a bill, payable generaUy, or the 
maker of a note, 48. (See PreseiUmmt,) 

JUiUr if bill accepted payable ** at a banker's, and not else* 
where," or note in body payable at named place, 14, 22, 
23,54. 

But proof of presentment at place named, always suffices, 54. 

If bill be dmwn in body of it payable at a particukir place, 
proof of presentment there is essential in an action 
against drawer, 8, 14, 22, 54. (See PreteiUmefU.) 

Terms of a conditional acceptance must be proved to have 
been complied with, 13. 

In an action against drawer or indorser, default of party pri- 
marily liable must be proved, 48. (See Presentment.) 

In such action, presentment to drawee for payment must be 
proved, td. 64. 

Evidence of presentment to, or dmnand on dratUfer^ unneces- 
sary in action against indorser^ 42. 

When action for non-acceptance, due presentment must be 
proved, 38, 46. 

When bill payable at a banker's, proof of presentment there 
suffices, 54. 

Presentment at banker's, by notary, in the evening, when 
sufficient, 53. 
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EVIDENCE— cofi<tiiiiML 

Whea pAyablem #t^, prMetmnent for aceeptaAce to be 

proved, 46» 
In other cases presentraeilt tofpaymmU sufficient, 46. 
What time presefttmeiit to be made, 40 to 53. 
Evidence of refbsal to accept or pay, 47, 64. 
Agftinat drawer or indorser of /orMgti bill, protect mast be 

averred and proved* Proof thereof. (See Proted. 

JVelary.) 
In action against drawer of bill and oheok, and indorsers of 

those instruments and notes, proof of due notice of dU- 

honor must be given, alUir to accepUx* and maker, 56, 

&c« (See Ab<tce.) 
KeaaoDsble time, whether for deeisioii of Court, 46, 62, 63. 
Plaintiff may prove ftcts to «miim negket to prssent, to give 

noliee, or to protest foreign bill, 57 td 59. 
What evidence dispensed with, on proof of promise after 

notice of facts, 59, 60. 
Though drawer may impliedly waive, proof is necessary of 

indorser's express waiver of holder's laches, 60. 
The evidenoe must be left to a jury to say whether, at time 

of promise or application, defendant had notice of dis- 
honor, 61* 

IL Efndeneefor the Defendani* 

What proof to estabUsh illegality or baditess of consideration. 
(See CoMidtrMon^) and 100 1, note. 

Proof of service of notice to prove considenftton. (See 
JfoUee.) 

In order to make ouia case of usury, when goods were de- 
livered in discount, what should be proved, 100 m. 

If UMiiy commiHed in dscoonting another bill, besides that 
on which action brought, evidence of contents inadmis- 
sible, ui^ss notice, &c. td. 

If usury established, plaintijflT must show he was bond fide in- 
dorsee, thou^ no notice to prove consideration, 100 j, 
100 m. 



EVIDENCE— con/tntied 

When consideration only partially failed^apd exact Aoeount 
unliquidated^ no evidence in reduction of damages ad- 
missible. ($ee Camideraiiottf) 

Whether a party to a bill may invalidate it, 100 1, note. 

Defendant in such case driven to cross action.'-^Exoeptions 
if total failure, 100 g, h* 

EXCHANGE. 

Exchange of acceptances, proof under bankmptcy, in case o^ 
100 c c, note (h), (See further Bankruptcy* Ji^-ejp- 
change,) 

EXCUSE. (See Laches. Indulgence.) 

EXECUTION. (See Indulgence. Giving Time.) 

EXECUTORS AND ADMINISTRATORS. 

As to their becoming parties to bills, &c. 35, 36, and note {h). 

Presentment of bills to, 49. 

Notice of dishonor to, 69. 

Forms of declarations by and against, on bills, &c 87 to 89, 

and 100. 
By indorsee of, 90. 
Payment to, 100 x. 

EXPENSES. (See Costs. Protest.) 

Of special messenger to carry notice of dishonor, 70. 

F. 

FALSE PRETENCES. 

g^^jtute 7 ^ 8 G. 4, <u 29, s^ 63^141, 

Re«ititi:«a9a of biH Qbtmedby»7 &; 8 6. 4^c, 29,m $7. 

FAST-DAY. 

]Pr^K9X|ti|ifini oC bill^Notk:^ of ciMtoior QQt &}i 66m 
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i FELONY. (See Xiareeiijf.) 

» 7 & 8 0. 4, c 2»— 139. 



FEHE COVERT. (See JSfo^ftand oimI Wift.") 

FESTIVAL. 

Bill due ont notice od« 51, 66. 

FICTITIOUS NAMES. 

Effect of bill payfAU to fictitious person, 7. 
Or drawn in name of fictitious person, uL 

FOREIGN BILLS AND NOTES. (See Bilh. PromUsory 
JVbte.) 
Foreign bills, ivfaat are, 2. 
How distinguishable firom inland bills, 2, 3. 
Arrest on, here, allowed, thou^ forbidden abroad, 3. 
Statute of Limitations maj be pleaded to action thereon, 3, 
Acceptance oC by parol, &c., good, 2, 13. 
May be accepted by parol, 11, 12. 
Foreign promissory notes negotiable, &c here, 17« 
Presentment of, and when due, 51. 
ProteH of, 61. (See Protest. ) 
Forms of affidavits of debts on, 74. 
declarations on, 94 to 96. 
FcNreign laws how far prevail here as to foreign bills, 2, 3. 
YHnBia decision in foreign court not binding ii^re^ 1 00 n and q. 

F0R6ERT. 

Blistaken admission that a forged acceptance, &c. was genuine, 
when binds, 14. 

Forgery of drawer's name no objection for acceptor who ac- 
cepted afterwards, 54. 

Even band fide holder has no title, if bill require special in- 
dorsement and such indorsement be fbrged, 100 x, y. 

Forgery of check on banker, on whom the loss ftlls, 45, and 
note (d). 

The Forgery Act 11 Geo. 4, and 1 Will. 4, c 66, consolidate 
ing prior statutes, 150. 
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FORGERY— con^tniied. 

Puaishment of death abolished, except, &c* and indietmml 

need not set out a fac simile of the instrument, 2 & 8 

W. 4. 
But, sembUf must give its correct name or description, former 

cases, 11. 
Forgery of ambiguous note, 11. 
Fictitious name, (see that head.) 
Tenue, 11 Geo. 4, and 1 Wm. 4. 
The precise offence to be stated in words of act, forged or 

altered, &c. 

FORMS. {SeeBUla. PronUssary J>rote8. Checks. Bank Jfotu. 
JBfffidaoiU of Debt Deelaralians and Pleas. JVbltc«.) 

FRAUD. (See Pawners. Bill in Equity. AlUratim.) 

Where a defence against bill, &c. 100 g,b. (See Connderaium.) 
Fraud by prior party when no defence, 100 i, j. (See Lost.) 
Parol evidence to show it, 100 k. 

FRAUDS, STATUTE AGAINST. 

Indorsement, &c.,by surety, good — ^not within statute of frauds, 
42. (See QuaraatBe.) 

FRAUDULENT PREFERENCE. 

Fraudulent delivery of bi]l by bankrupt to creditor, 84. 

FREIGHT. 

Bill drawn for, when invalid as contingmit, 8. 

FRENCH NOTES, ftc. 
Statute 33 Geo. 3, c. 1. 

FUND. (See Stoii^^.) 
Bills payable out of, 8. 

56 
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G. 

GAMING. 

Statatet 16 Car. 2, c. 7; 9 Ann. c. 14, 100 n. 101, 106, and 

notes. 
Bill for money loet at play, mhen void, 100 n. (See Conauie- 

roHon,) 
GENERAL ISSUE. (See PUa$. £v«l««<e.) 
GIVING TIME. (See hMlgmce.) 100 v, w, x. 
GOLDSMITHS' NOTES, 17, 18. (See Bankert^ Ca$h Jfoies.) 

GOOD FRIDAT. 

Bill dne on, when to be presented, 61. 
Notice of dishonor on, 6d. 

GOODS SOLD. (See Ckmmon Cami. Jk^tmnttioni.) 

Bill for price of, whether and when may set ih> retaking or in- 
« Ariority crf'goods on failure of consideration, 100 g, h. 

GRACE. 

Days of grace—meaning of, and on what biSs, &c. allowed, 

60,61. 
On finreign bills, 61. 

GUARANTEE. 

Party guaranteeing but not signing bill, &c. not liable tfcere* 

on, 86. 
Guaranteer or surety indorsing, &c. liable, indorsement, &c. 

by him not within statute of frauds, 42. 
Whether necessary to present bill in order to fix Aem, 48. 
Whether entitled to notice of dishonor, 48, 69. 
Taking more than £b for guaranteeing bitt, 100 m. 
Proof under fiat in bankruptcy against person guaraatedng bills, 

100 c c, note (&). 
When bill is a continuing guarantee. (See Acecmmdaium 

BOh.) 
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GVARANTEE^amiinued. 

Bill or note good as, though no considerttion statedi 42. (See 
Caruideratian, FraudSf Statute of.) 

H. 

HANDWRITING. (See Evidence. ) 

HOLIDAY, 61. (See Grace, Days of. Good Friday, ^c.) 

HONOR. 

Acceptance and payment supra protest, 4, ll, 13. 

As to presentmeift for pajrment of bill accepted for honor, 48, 91 • 

Acceptor supra protest not liable unless presentment to Arawee 

for payment, 48. 
Payment supra protest applies to foreign and inland hSbf 48. 

HUSBAND AND WIFE. 

Husband may sue done on note to wife dum eola, 34. 
Note to wife, husband's rights, and when wife may join, 36. 
Indorsement of bill by bill, id. 
Forms of declarations by and against, 93, 94, 100 a. 
Arrest of wife. (See Arreet.) 



I. 

IGNORANCE. 

Of residencoi when excuses delay in presenting or giving no- 
tice, 49, 66. 
Waiver of laches under ignorance of facts or law, 60, 61. 

ILLEGAL CONSIDERATION. (See Conrideratian.) 

ILLNESS^ 

Whether excuses delay in giving notice, 60, 64^ 66. 



INDEMNITY. (See Jtccommodaiion jBiS, ^c. Loa of BiU.) 
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INDICTMENT. (8e« EmbezxUmtni. JVtJfe FreUmu. Far- 
gery. Laremy.) 

INDORSEMENTS AND INDORSER. 

Negotiable quality of bQl« &€•« 30. 

Form of iadoraementf and how effected, 3, 14, 15. 

Of iadoraements in blatikj spedaUy^ or in full, 14, 15. 

If once indorsed in blank, always assignable by deliver y, and 
special indorsement made afterwards may be struck out. 

Blank indorsement authorizes any number of persons to sue, 
15. 

Indorsement on blank bill, 15. 

Indorsement of overdue bill, though paid by drawer, good, 15. 

Distinction between indorsement before and aflerabill, &c. 
becomes due, 15, 16. 

Though bill not negotiable, yet indorser liable to his indor- 
see, 42. 

The rule that overdue bills are transferred, subject to objec- 
tions which would have availed against the assignor , 15, 16. 

A bill may be indorsed conditionally, 16. 

When cannot be indorsed forjMiW only of sum due, 16, 41. 

May be restrictive or qualified, 16. 

No liability on the in9trumeni unless name signed to indor$e» 
wuni^ 42. 

By partners or several payees, 17. 

Several distinct indorsees may join in suing, 14, 5. 

Gemeral rights and liabilities of indorser of bills and notes, 
41 to 44. 

and of checks, 45. 

Indorsement by surety good — not within statute of frauds, 
42. (See GuaranUt,) 

Transfer without indorsement, effect of, as to prior debt, and 
liability on dishonor, 43. 

Striking out indorsements at trial, 81, note (m). 

Striking out at the trial indorsements not stated in declara- . 
tion, 17. 

Indorser discharged by laches as to presenting of notice, 
100 u. (SeeXac^M.) 
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INDORSEMENTS AND INDORSER— cor»/fn««</. 

Or by indulgence, &c. to prior party, 100 v. (See Indulgence. ) 
Bona fide indorsee of bill lost or stolen may receive payment 

'^cMier of forged inAorsemenU 100 x. (See Loss,) 
Indorsee cannot sue subsequent indorsee, 39, 81. 
Compelling indorsement. (See BUI in Equity* — Bankrupt. ) 

INDULGENCE. 

Effect of indulgence by giving time, &c. to a prior party, 

without consent, 100 v, w, x. 
Reasons for the rule, that it discharges prior party, 100 v. 
Accommodation acceptor, or co-acceptor or maker, &c. not 

discharged, 100 u. 
Promise, &c. to indulge or give time must be binding, 

100 w, X. 
When may take further security, &c. id, 

INFANTS. 

As to his being a party to a bill, 8z;c — ^pronuse after full age, 
&c. 36. 

INITIALS. 

It is sufficient in affidavits of debt, writs and declarations in 
actions on bills, notes and other written instruments, to 
designate any party thereto by the initial letter or letters, 
or contraction of the christian or first name or names by 
which they are therein designated, instead of stating the 
christian or first name or names in full, stat. 4 Wm. 4, c. 
42,s.l2. 166. 

INJUNCTION. {See Bill in Equity.) 

INSOLVENT DEBTOR AND INSOLVENCY. 

(See Bankrupt.) 
Declaration by assignee of, on bill, 92. 
Whether insolvency of acceptor excuses presentment, &c. 

(See Presentment.) 
Note by insolvent for old debt void, 1 C. & M. 30. 
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INSTALMENTS. 

DaclantioD on note payable by^ 100 c. 

INTEREST. {BeeUtury.) 
LiabilUy of drawer, 39. 

aoceptor« 4O9 41, and note (a). 
Proof of interest under bankruptcy, 100 d d, note {h). 
Stamp not calculated on, ] 00 1 
Wben jury may giye,uiider3 & 4 Will. 4, c. 42, a. 28. 

INTEREST OF WITNESSES. (See Enimee. Wiinesi.) 

INTERPLEADER, BILL OF. (See JNtt m £91%.) 
Interpleader iA^fi 1 & 2 WilL 4,c 68. 

L O. U. 

need not be stamped as a note, 22. 

IRELAND. 

BiUs drawn upon, or in Ireland, are foreign bills, 2. 

Irish biUs to be accepted in writing, &c. 2, note (t), 11, 12. 

Irish notes, 17. 

JURY. 

Reasonable time whether a question for, 51, 62. 

L. 
LACHES. (SeeFlMt.) 

Or neglect in presenting or giving notice, and its offiMSks, 100 u. 

(See Pre9€iUmmL JVb(ic«.} 
Immaterial, if bill not duly stamped, 65. 

L ARGENT. (See Forgery. EmbezzkmenL) 

As it relates to bills, &;c. The statute 7 & 8 Geo. 4, c. 29, s. 
5, &c. 189. 

Re-issuable notes, though in maker's hands, are within 7 & 8 
Geo. 4. 

Need not set out fac simile of a bilJ, &c. in indictment for lar- 
ceny, 2 &; 3 Will. 4, c. 123, s. 3. 
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LAW MERCHANT. (See Custom of MerehanU.) 

LETTER. (SeeJVbttce. Aceopianeu Erid/ouit.) 

LIEN. 

Lien of bankers, 100 j, note (I). (See Banken.) 
Lien waived by taking bill not duog Chitt j, jun. Contracts^ 346 ; 
9 Ring. 416. 

LIMITATIONS, STATUTE OF. 

Applies to bills, &c. 29, 100 a a. 

A^\j here to foreign bills, 8. 

When begin to run, 100 a a. 

In case of action by agent against principd ibr not indemnify- 
ing against bUI, 38. 

Terbai admiapioiis anavailing. Statute 9 Geo. 4t c. 14, 142, 
lOOaa. 

Written acknowledgment must not refer to the bill, 100 a a, 
note (r). 

But part-payments sufficient even against co-maker, &c. proof 
of, id. and notes. 

Effect of a bin of ezohaage given for part, 100a a. 

Indorsements of part-payments, 100 b b. 

If holder dead when biU due« it mna only ftom tine administnip 
tion granted, 100 a a. 
LIQUIDATED DAMAGES. (S^ Cmrid^y^tian.) 

LIQUORS. (SeeSpiriU.) 

LOSS OF BILLS, &c. 

In general it is a defence that bit! has been lost, dumg^ after 

due, and why, 100 e,f. 
Exceptions, 100 f. 
As to new bill, indemnity, fresh promise, &c. 100 e, note (a), 

and 100 f. 
Efibet ^lost by pelkioBing creditor, H. 
Destruction or detention of bill^ lOO'f. 
Bond fide holder ftom finder may sue, 20, note (g), 100 f, 100 

i, and 100 x. 
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LOSS OF BlLLS-^oiUtfiiMiL 

When loser has to bear the consequences, id. 
Notice to produce bill detained, 100 i, and 100 x« 
When carrier not liable. (See Carrier,) 
Whether excuses presentment, 63. 

LUNATIC. 

Liability on biU, &c., 37. 

M. 
MAKER. (See Prami»9ory JfaUt,) 

His rights and liabilities in general, 43. 
When entitled to presentment for payment, 48. 

MARRIED WOMEN. (See Hwband and Wife,) 

MASTER, REFERENCE TO. (See Reference to MatUr.) 

« 

MERCHANTS. 

Parties to bills« ftc, need not now be merchants, 28. 

MISDEMEANOR. (See Emhexzlement — FdUe PreUneu,) 
MISNOMER. {See Maiemeni.) 

MISTAKE. 

Blistaken payment of forged check, 45, and note (d.) 
In addressing letter containing notice of dishonor, 66, 7L 
Cancellation by mistake, 100 q. 
Whether an excuse for delay in giving notice, 69, 60. 

MONET. (See Sum.) 

Bill, &c. void, if it be for the performance of any act besides 
payment of money, 8, 9. 

MONET COUNTS. (See Common Count.) 



1 



INDEX. 137 

MONEY, PAYMENT OF, INTO COURT. (See PUoi.) 
If paid in on account on bill admits plaintifPs right, 100 u, v. 

MONTHS. 

How reckoned, &c. 50. 

MUTUAL CREDIT, 100 b b. (See Set off. Bankrt^icy.) 

N. 
NAME. (See InitiaU. Abatement.) 

NEGLECT. (See Laches.) 

Neglect or laches in regard to presentment and giving notice of 
dishonor, 100 u. (See PresenAnetil. Notice. Plea$.) 

NEGOTIABILITY. (See indorsement.) 

Is one of the peculiarities of a negotiable instrument, 30. 
Only negotiable by express words, 30, note (d). 
Need not be negotiable, 7, 8. 

NON-ACCEPTANCE. (See Presentment. JVbiice. Drawer. 
Protest.) 
Its effect, 37, 38, 46, 66. 

NON-JOINDER. (See Abatement.) 

NON-PAYMENT. {See Presentment. Notice. Drawer. Pro- 
test. Indorsers.) 

NOTARY PUBLIC. (See Protest.) 

Credit given to bis signature and seal, (See id.) 
Regulations, &c. as to 41 Geo. 3, c. 79. 

NOTES. (See Promissory JSTotes. Bankers* Ifotes.) 

NOTICE IN GENERAL. 

Not necessary in trover for bill, 513, How v. Hatl^ 14 East, 274. 
Notice of robbery or loss. (See Loss.) 
Notice to prove consideration, 100 j, k, and notes. (See Con^ 
sidertUion. 

37 
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NOTICE OF DISHONOR. (See ProieH.) 
Peculiarity of holder's oUigalion as to, 32. 
Why required — ^tlie giving iiiia condition preeedaU^ 56 to 58* 
Though preseutment for acceptance unnecessary, j^ if made, 

notice of dishonor requisite, 38, 46. 
In general essential, except as against acceptor of bill aof 

maker of note, 57. 
Laches an a&to/vfe discharge without proof of damage, 57. 
Unless insufficient stamp. (See Skmp,) 
Discharges debt or consideration as well as on bill, waiver of 

laches, &c. 500 u. 
CaDBol be dispensed with by loss, or theft, &c. of bill, 59. 
Or deatk bankruptcy, &c« of acceptor, &c. id. 
Delay, whether excused by accident, mistake, &c. 59, 60. 
Knowledge of intended dishonor not equal to notice thereof, 60* 
Dispensing with presentment, td. 
Waiver of laches by promising payment, or by part payment, 

&e* 60, 61, and notes. 
As to proleil in adddjon to notice, 61, 62. (See ProtuL) 
At what time notice of dishonor should be given, 62 to 67. 
According to Ux loei, 62. 

General rules as to time of giving, and when it is a question of 
law, 62, 63. 

1. In instance of holder and the person receiving notice 

both living in London or the same town. 

2. In different towns, 63, 64. 

3. In the case of several indonert^ at what time each 

should have notice, 64, 65. 

Each indoffser has a day, $d. 

And banker or attorney of party is for this purpose a sepa- 
rate holder, 65, 66. 

Notice on Sunday, Christmas day, &c. 66. 

To be given during hours of business, &c. id. 

May be on day of dishonor, id. 

Excuse ; — ignorance of residence, and that inquiries were 
made, &c. 66, 67. 

Or that transfer so shortly before bill due, that sufficient 
time was not left to give the usual notice, 67. 
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NOTICE OF DISHONOR— con^mied. 
By wham notice may be given, 67, 68. 

Not by stranger, but by any party to instrument enough, td. 
To whom notice should be given, 68 to 71. 

To drawer and indorsers — ^not acceptor or maker, 68. 

Exception, if accommodation acceptance, &c. and drawer 
has no effects in hands of drawee, or reasonable 
ground to expect payment ; and exceptions to this 
rule, 67, 68, 69. 

To parties whose names are not on bill, 69. 

In case of deaths bankruptcy, id. 

Notice to one of several partners, id. 

To clerk, servant, or attorney, id% 
The mode of giving notice, 70, 71. 

Personally, not necessary, message or letter sufficient, 70. 

Better by post, and why, id. 

If no post, 70. 

Terms or form of notice, 70, 71. • 

Mistake in describing bill, &c. 71. 
Averment of, in declaration, 82, note {h). (See Declaralion. 

Pleas.) 

NOTING. 

Not necessary, not equal to protesting, &c« 61, 62. 

O. 
" OR ORDER,'' WORDS OF. 

Not essential, effect of, 7, 8. (See Indorsemmi.) 
Insertion of, afier bill drawn. (See Alteration.) 

PAROL. 

Parol condition or agreemest incoosisteBt with bill, void, 6, 

note (d). 
Parol promise after six years. (See Limitation.) 

PAROL ACCEPTANCE. 

Not good except as to foteign bill, 12, 18. (See ^c^ptmce.) 

PAROL EVIDENCE, 100 k. 
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PARTIAL. 

Partial acceptance good if taken, 18. 
Indonement f^xpari of sum due, 16. 

PARTICULAR FUND, 

Bill, &c. payable out of, bad, 6, 6. 

PARTICULAR PLACE. 

As to the statute rendering the words '' not otherwise or else- 
where" essential to constitute a special acceptance and 
make a bill pajable at a particiilar place, 8, 14. 

But if drawer in the body of a hill, make it pajable at a par- 
ticular place, and it has been accepted, presentment there 
necessaiy to fix &«iii, 8. 

Effect of drawer making bill payable at his own house, id. 

Presentment essential, if bill, &c. is properly made payable at 
particular place, 14, 22, 64. 

And presentment there at all events sufficient, 54. 

PARTIES. (See AgmU. PaHner.) 

Capacity and general rights and liabilities of the different parties, 

chap. 2, 36, &c. 
Whether inyalidate an instrument 100 1, note. 

PARTNERS. (See DeelaroHans.) 

Mode in which a partner should draw or accept a bill, &c. on 
the firm, 10, 17. 

Form of an indorsement by, 17. 

How bill or check by several, not partners, should be accepted 
or drawn, 17. 

As to one partner being agent for the firm to indorse, &c. 10. 

Firm cannot sue on bill accepted by defendant for accommoda- 
tion of one of partners, 100 g, note (A.) 

In general, trading firm bound, though bill drawn by one part- 
ner in name of firm fraudulently, if plaintiff band fide 
holder, Cromp. and J. 316. 

And even secret partners liable, 1 C. & J. 316. 

Firm not liable on bill, if one partner do not use partnership 
name,'17. 
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PARTNERS— continued. 

And if drawn by A. & Co., only neceisary to sue known partners, 
1 Bam. & Aid. 398. 

Or where joint ownership of a ship, or /arm, not a partnership, 
7 B. & Cress. 635. 

Or firm not a commercial firm, as a mining company, &c. id. 
. 10 B. & Cress. 128. 

But firm not in general liable on bill drawn by one partner for 
private debt from him to plaintiff, C. & J. 316. 

Or if holder knew or ought to have suspected partner was act- 
ing fraudulently, id* 1 East, 53. 

No liability by firm, if express notice not to trust. 1 Gamp. 
Rep. 403. 

Bill in equity to restrain partner from defrauding firm. (See 
BUI in Equity.) 

Liability of a secret partner who had wiihdrawnf I Bam. & 
Adol. 11. * 

Bill after dissolution of^ firm. 1 Stark. Rep. 375. 

Partner retiring and yet allowing his name to remam, 2 Stark. 
Rep. 290. 

Old partners not discharged by taking the bill of new firm, 65, 
n. (a). 

Admission or payment by one ; effect as to statute of limita- 
tions. (See lAmUcUioru.) 

When admission by partner of firm binds it, 100 a a, n. 

PARTS OF FOREIGN NOTES, 2. (See Seta.) 

PAYEE. (See IndoraemenU) 

Description of, in bill, &c. ; fictitious payee, 7, 8. 
Blank for name of, 7. 

PAYMENT. 

Of a bill, to whom, 100 x, y. 

To bona fide holder good, though bill had been lost or stolen, 

&c., from former owner — oUteTf if forged indorsement, 

100 X, y. (See Loss. ) 
By a bankrupt, 100 y. 
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PAYMENT^coMltmiMi 

Pujnienl bj drawer, ftc. does not disehaige aooqitor, &c., 

100 7. 
Parf-paymeDt, its eflect as to tbe other fartiee, id. 
The like under statute of limitations, 100 a a, &c. 
Before bill due, 100 e. 

Acceptor or maker has whole of (he day to pay, id. 
Requiring delivery up of biH, receipt, &c. id. 
By taking bond, cognovit, renewed bUI, 100 z. 
Efiect of receipl indorsed, 100 z. 

Taking bankers' notes instead of money for check, 100 z, note. 
Or bill for check. (See Ckeck.) 
Taking bill instead of money in payment, 53, 100 k, note. 
When payment of bttl made by check, bUl to be retained tili 

check paid, id. 
In case of forged Ulli or payment by mistake* {See Pcrgery. 

Mistake.) 
To obviate efibct of statute of limitations. (See LimiMian».) 

PAYMENT SUPRA PROTEST. (See H<mar.) 
PAYMENT OF MONEY INTO COURT. (See JMbncy, Pay^ 

PENCIL. 

Signature by, good, 10, 11. 

PLEADING. (See Ihetmnaion. Pleus.) 

PLEAS. 

Forms o£ in conformity with the rules or orders as to pleading 
laid before Parliament in Febru^, 1834, 100 d, e; 
Chapter YII. 

POST, POST OFFICE, AND OFFICERS. 

Notice by, advisable, 63, 64, 70. 

When given — difference betvreen general and two-penny post, 

63, 64. 
Giving notice to bellman in the street, 70, note (<)• 
Lialnlity of post master. (See L099.) 
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POST DATING. 

Post dated bilt not void, 4* 
MiUr^ aa to check, 26. 

PRECEDENTS. (Seefbntw. Deelaratum. Pleas.) 

PREFERENCE FRAUDULENT. 
By bankrupt, 34. 

PRESENTMENT FOR ACCEPTANCE AND PAYMENT 
Peculiarity of holder's obligation as to, 32. 
Why judicious, though it may not be necessary, 37, 38. 
Presentment for ciceeptance. 

In general not necessary.— Exception, if bill payable after 
sights 46. 

When such bill to be presented, td. 

May present for acceptance just before bill due, without 
presenting for payment, id. 

But then must give notice of nonacceptance, 38, 46. 

At what hour and where and how to present for accept- 
ance, 47* 

Consequences of neglect and waiver of, id. 
Presentment for payment. 

Essential against drawer and indorsers of bills and checks, 
and payee and indorsers of notes* 47, 48. 

Against indorser, need not show presentment to drawer, 42. 

Not as against acceptor, except so eupra protest or maker 
of note, 48. 

Whether as against party guaranteeing, or sureties or debt- 
or not signing the instrument, &c., id. 

Need not present if bill dishonored on presentment for 
acceptance, id* 

Death of drawee or makex, whether excuse^i presentment, 
49. 

In general, bankruptcy ox absconding or removal of drawee 
does not excuse presentment, 49. 
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PRESENTMENT, Uc — cotiitmied. 

How to present id these cases, and wbere, 49. 

When, and when not dupeiwed with bj or against drawer, 



Tme for presentment is at exact time when ttie bUl, &c. is 
due, 49 to 63. 

How to reckon the time. — Months, &c how reckoned, 60. 

BUI payable after sight, tcL 

Days of grace, and wima allowed, and^how manj in dif- 
ferent countries, 60, 61. 

Efiect of last daj being Sunday, Christmas day. Good 
Friday, &e., 61. 

As to presentment of bill transferred just before it is due 
and too late to present on the day, id. 

Foreign bills, usances, &c., when due, 61. 

BUls, &c payable on dtmandt when due and to be present- 
ed, 61 to 68. 

In general the day after received, 62. 

But holder may, instead of presenting it, then negotiate it, 
62, 63. 

In case of crossed check, 62, 63, note (e). 

And country bank notes, 62, and note (a). 

Presentment to be during usual hours of business, and ex- 
ceptions, 63. 

Whether excused by accident, loss, theft, &c., 63. 

Mode of presenting bill for payment, 63, 61, 62. 

Taking check in payment, 63. 

Presentment where made, 64. 

When at particular place, 14, 22, 64. 

Proof against drawer in case of presentment at place spe- 
cified in acceptance, 64, note (o). 

Presentment for payment, &c. of foreign bill in case it is 
drawn payable elsewhere than at drawee's residence, 
and is refused acceptance, 64. 

Consequences of neglect to present. — ^Who dischaiged. — 
Waiver of laches, &c., 64, 66, 100 u. 

Statement of, in affidavit of debt, 73, note (9). 

declarations, 80, note (9), 81, note (0)^ 
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PRESUM]^TION. 

In favor of holder that there was a consideration, &c. (See 

ConHderatian, JVotice,) 
Against him, if bill indorsed after due. (See Indarsemeni.) 

PRINCIPAL. (See ^gent.) ■ 

Not liable on bill drawuy &c. by agent, but not naming prin- 

cipaly 35. 
Liiability of, to indemnify agent who has accepted in advance, 

&c., 38. 

PROCURATION. (See Agent.) 

May declare that the principal drew, &c., though he did so by 
agent, 2 Camp. 604. 

PROMISE. (See Admasion. Evidence. Indulgence. Laches.) 
To accept a bill to be drawn infuturo^ 13. 

PROMISSORY NOTES. (SeeJBf^«. PreaenUnent. JVotice.) 
Pefined, origin, nature, peculiarities and use of, 17, 2S to 34. 
Foreign notes, effect of, here, 17. 
Bankers' cash notes or goldsmiths' notes, 17, 18* {See Bank' 

er^ JYotea.) 
Bank of England notes, 18. (See Bank of England.) 
Form of a promissory note, 20. 

1. The place at which the note is dated or drawn, 21. 

2. The date of the note« id. 

3. The sum superscribed in figures, id. 

4. The time when pa3rable, id. 

6. The words " I promise to pay,^ id. 

6. To wliom payable, 22. 

7. "Or order," tU 

8. The place where mentioned in the bO<fy to be payeUit 

id. 

9. The sum payable, 23. 

10. Value received, id, 

11. The maker, t<l. 

12. Payable, at, &c. in the margin, fd. 

13. The form, &c. of the indoneiaists, id. 

38 
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PROMISSORY NOTES— conitnucd. 

Instances of notes good in form, 21, 22. 

Of several makers and signature by them, 22, 23. 

Pajable at a particular place, id. 

General rights and liabilities of the parties. 

1. Of the maker, 43, 44. ' 

2. Of the payee and indorsers, 44. 

AiBdavits of debt and declarations on. (See those titles.) 

PROOF. (See Evidence.) 

Of bills, &c. under bankruptcy, 100 c c, and note {k). (See 

Bankrupt) 

PROTEST. (See JVotery. J>fotice.) 

Meaning of protest for nonacceptance or nonpayment, 61. 
Only iMcettary in general as to foreign bUls, and when, 61 and 

note (z), 62. 
When and how made, &c., 61, 62. 
To be according to law of place where bill payable, 62. 
Omission to protest waived by subsequent promise, 60. 
Protest for better security, 49. 

Bill drawn on A., resident at B., requiring him to pay at B. — 
A. refuses acceptance. — Protest at B. (without further 
presentment) sufficient, 64. 

R. 
REASONABLE TIME. (See Pre9MimenL JVottce.) 
General rule, what deemed, &c., 61, 62. 
What considered, as to giving. notice, 62 to 67. 

*B£CISIPT. <See PagmerU. Cheek.) 

Indorsement of receipt. — Stamped receipt, &c., 100 z, 100 b b, 
469, 797. 

RE-EXCHANGE. (See Exchange*) note end of Vol. 

• c • ■ 

RELEASE. (See hdndgenee. Lache$.) 
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REMOVAL. 

Presentment of bills, &e«, if acceptor, &c..ha8 removed, 49. 

RENEWAL. (See Indulgence.) 

Of bill, prevents action on former bfll, whilst second is current, 

even for expenses, 2 G. & Jer. 405. 
Parol agreement to renew no defence, 6. 
Bills in debtor's hands considered not as payments but renewals, 

when, 4 Wil. & Shaw, P. C. 57. House of Lords. 

RESIDENCE. (See Presentment. Jiotice.) 
Restitution oC stolen bills, &c. (See Loss.) 

RETURNING NOTES. 

Returning instead of presenting country banker's notes, he hav- 
ing stopped payment, 100 u, note (r). 

REVOCATION. 

Cancellation of acceptance. (See CanceUaiion») 
Whether drawer may revoke bill, 1, 2. 

ROBBERY. (See Lose. Larceny.) 

S. 

SALE. 

Sale of bill, no liability on vendor's part if dishonored, 43. 
Not usurious. (See Usury. '^ 

SCOTLAND, 

Statute 12 Geo. 3, c. 72, as to Scotch notes. 
Scotch bills, semble, are foreign bills, 2, 3. 
Scotch promissory notes. — Scotch banks, 17, 37. 

SET OF BILLS. 

Foreign bills drawn in, and effect thereof, 2. 

SET-OFF AND MUTUAL CREDIT. 

In general, bill, &c. must be due to be set off, 100 b b. 
When to declare specially for undue appropriation of bill, to pre- 
vent set-off, 100 CO. 
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SET-OFF AND MUTUAL CREDIT— confimiwi. 

Or fiir not indemnifyiDg accommod^ioii acceptor, (1118). 
Set-off and mutual credit in bankruptcj, 100 cc, and note (Ic), 

100 d d, note (t). (See Bankrupt) 
If provabb under bankruptcy, set-off allowed, td. 
THien defendant must have talfen up or held bankrupt's bill to 

be entitled to credit, 100 d d. 
Effect of his baYing returned bill to proper indorser and closed 

the transaction with him, uL 
Husband suing alone on note to wife dum aoUh not subject to 

set>off for her debt, 10 Barn. & Cres. 568. 

SEARCH. (See Rtndence. J^ToUce.) 

SECURITY. (See indulgence.) 

Protest for better security, (See Protest) 

SHIP. 

Bill payable when ship arrives or is paid off, &c., 6, 13. 

SHORT BILLS. (See Bankers. Bankruptcy.) 

SIGHT. 

Presentment of bills payable aAer, when necessary, 46, 47. 
As to keeping them in circul^||on instead of presenting them, 46. 
When bills, &c. payable at or after sight Ml due, 60, 61. 
Statute of limitations as to, 100 a a. 

SIGNATURE. 

Signature of drawer, 9, 10. 

acceptor, 11. 

indorser, 14, 15. 

maker of a note, 10, note (i). 
In general no liability on bill, &c*, without name or signature 

thereto, 35. 
To Bank of England notes, 10. 
May be in pencil or by printing, id. 
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SIMPLE CONTRACT. 

Bills, ftc. are simple contracts, 29. 
Distinction between, and specialties, id. 

SMALL BILLS AND NOTES. (See Scotland. Ireland.) 
Cannot be under <£ 1, 118. 

Banknote caimot be for l^s tban i&5, 19. (See Bank of 
England.) 

SPECIALTIES. 

Distinction between, and simple contracts, 29. 

Nature and «fl^t o^— bind the realty in preference, &c. id. 

Bills, &C., are not, uL 

STAMPS. 

Amount of duties regulated by 56 Geo* 3) c. 184, s. 4, 100 s, 
and 119. (See Statuies. J^Totes.) 

On bills, &c. for payment of money by a bill, &c. or out of par- 
ticular fund, or on contingency, id. 

On bill payable to A. B., or A. B. or order or bearer on de- 
mand, 100 s, note («)• 

Exemption as to checks, 100 1. (See Check$.) 

Too high a stamp immaterial, when, id. 

Calculated on principal, not interest, id. 

Bill good, although postdated, and revenue thereby defraud- 
ed, 4. 

On foreign notes transferred, &c. here, 100 s, note (v). 

If bill, &c. not duly stamped, no laches in not presenting, &c. 
55. 

Alteration of bills, &c. effect of, as to the stamp, 100 n to 100 s. 
{See .MteraHon.) 

When bills, &c. are complete or issued under stamp laws, 
100 o, p. 

Objection to stamp how waived, 100 u. 

If bill, &c. not duly stamped, wholly void for all purposes, &c. 
100 1. 

[There is a recant reguktion at the Stamp Office, by which 
bill and note and receipt stamps bear date on a certain day. 
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STAMPS— conttfitied. 

Still a bill, note, or receipt maj be legally dated before the 
date of the stamp ; and the commisaioners of stamps, on 
10th January, 1S34, formally announced to certain ven- 
ders of stamps that such was their opuneo.] 

STATUTES,— (reloii^r to BilU^ ^. Bank$^ 4rc.) 

16 Car. 2, c. 7.— relating to gaming and securities for money 

won. — See Anne, c. 14. 100. 
6 & 6 WilU and Maiy, c 20.— The Bank of England.— See 3 
&4 Will. 4, c 96. 18. 

8 & 9 Will. 3, c. SO. — ^To prevent rival banks. — See 3 & 4 

Will. 4, c 98. 18. 

9 & 10 Will. 3, c 17. — As to protesting inland bills 61, 62. 

3 & 4 Anne, c. 9.— The act relating to promissory notes, 17, 
28,65,61,62. 100 w. 

6 Anne, c 22. — ^To protect .the Bank of England against rival 

banks.— See 3 & 4 Will. 4 c. 98. 18. 
9 Anne, c 14» — BiUs, &c. for money won at play, 100 n. 
12 Anne, st 2, c. 16. — ^Against usury, 100 m. 

7 Geo. 2, c 8. — Stock-jobbing, 100 n. 

15 Geo. 2, c 13. — To protect the bank against rival banks. — 
See 3 & 4 Will. 4, c 98. 18. 

17 Geo. 3, c. 30. — Small notes and bills, 4, 5, 12, 15, 17. 

21 Geo. 3, c. 60. — ^To protect the bank against rival buiks. — 
See 3 & 4 Will. 4, c. 98. 18. 

23 Greo. 3, c* 49.— BiUs, &c. not properly stamped not evi- 
dence, 25* 

31 Geo. 3, c. 25. — Stamps, 100 s, 100 1. 

37 Geo. 3, c. 136.— Stamps, 100 s, 100 1. 

89 & 40 Geo. 3, c. 28. — Bank of England protected against 
rival banks.— See 3 & 4 Will. 4, c. 98. 18. 

39 & 40 Geo. 3. c. 42.— Good Friday, bills due on, 50. 

43 Geo. 3, c. 127.— Instruments except bills may be stamped 
after made. — ^Bills, &c. on stamp of greater value than 
necessary, 100 s. 

55 Geo. 3, c. 184.— The general stamp act, 2, 4t 17, 21, 24, 
25, 26, 37, 100 n, 100 s, 100 1, 100. z. 
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1 & 2 Geo. 4, c. 78. — Bills accepted payable at bankers — ac- 
ceptances to be in writing, 2, 8, 11, 13, 14, 23. 

6 Geo. 4, c. 16. — Bankrupt act. — Petitioning creditor's debt — 

proof, &c. 10. cc. 

7 Geo. 4, c. 6.— Small notes, &c. 18, 19, 26. 

7 Geo. 4, c. 46. — Regula|ii% banking companies.— See 3 & 4 

Will. 4, c. 98. 8, 18, 19. 
7 & 8 Geo. 4, c. 15.— Good Friday and Christmas day, bills, 

&c» doe on, 50, 66. 
7 & 8 Geo. 4, c. 29. — Bills, &c, larceny, robbery, threatening 

letters, embezzlement, false pretences, &c. 26. 
9 Geo. 4, c. 14.-^ Written promise, &c. -to defeat statute of 

limitations. — Indorsements of payment, 100 z, 100 bb. 
9 Geo. 4,c. 24. — ^Irish bills and notes, 2, 11, 14. 
9 Geo. 4, c. 49. — Checks, stamps, 24, 25, 26, lOOt. 

STATUTE OF LIMITATIONS. (See UnUtations.) 

STAYING PROCEEDINGS. 

Second action on same bill whilst first pending. {See Arrest) 
As to costs where several actions brought, 41, 

STEALING. (See Larceny.) 

As to stealing bills, 7 & 8 Geo. 4, c. 29. 
Restitution of stolen bills, id. s. 57. 
Right of owner against holder. (See Loss.) 

STOCK. 

Statute 39 & 40 Geo. 3, c. 36, as to transfer by Bank of stock 
in Irish. 

STOCK JOBBING. 

Statute 7 Geo. 2, c. 8. 

Bill on such transaction when void, 100 n. (See ConMeralion.) 

STOLEN BILLS. {See Sieatiug. Larcmy. Loss.) 
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SUM. 

Statement of sum payable by a biU, 4. 

notef 21. 
clieck, 26. 

SUNDAY. 

Bill, &c may be dated on, 4. 

When bOl to be presented, if bill fiOl dae on, 51. 

SUPRA PROTEST. (See flimar. PrnfmrnL Supra Protest.) 

SUR£TT. (See bdidgmce.) 

Whether entitled to presentment and noticey 4S, 69, 100 u. 

T. 

TENDER. 

At what time plea ofi when may be made by drawers, &c. 

100 bb. 
In bank notes good, ^riien, 20. 
In bankers' notes, 18. 
Of a check, 24, note (k). 

THANKSGIVING DAT. 

Presentment and notice on, 51, 66. 

TIME. (See Pre$mimenL Notice. Indulgence.) 

Statement in the instrument of the time for payment, 5, 6. 
Bills under 51. must be payable within 21 days, 5, note (z). 

TRANSFER. (See Indorsement. ) 

TROTER. 

Owner ofbill, bank note, &c. lost or stolen, may maintain 
trover, if defendant took it without due care. (See Loss.) 
4 Taunt 799. 

Against person discounting with notice. 

Affidavit to arrest in* (See Affidavit. ) 

Interest in. (See Interest) 

Notice to produce bill. (See JVb^tce.) 
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TRUSTEE. 

Bill to A. for use of B., 7. 

Holder for part value may recover full amounty and is trus- 
tee for balance for indorser, 16, 41. 

U. 
UNCERTAINTY. 

Bill, &c. payable upon, void, 5, 6, 9. 

USANCES. 

Meaning of, and when bill payable at, is due, 61. 

USURY. (See Consider atian. Pletu.) 

Usury acts, 12 Anne, st. 2, c. 16 — 58 Geo. 3, c. 93. 

Statute 3 & 4 Wm. 4, repealing usury laws as to bills payable 
at or within three months 100 1, m. 

What constitutes usury, 100 m. 

Purchase or guarantee of bill, td. 

When bankers, bill-brokers, &c., may charge commission and 
expenses, besides deducting interest, td. 

Only void between parties to usury and indorsees with know- 
ledge, id. 

Renewed or substituted bill, when void, td. 100 n. 

Taking goods on discount, 100 m, note (o). 

Usury as to part, or as to one of several bills, 100 k and 1, and 
notes. 

Notice to prove consideration in case of, 100 j. note (m). 

V. 
''VALUE RECEIVED." {8ee Candderatum.) 

These words not necessary, conMertUion implied mthotU^ 9, 31. 

Meaning of them, 9. 

Statement in bill of the nature of the value received will not 

prejudice, td. 
Parol evidence to contradict, 100 k. 

39 . / 
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TARIANCE. (See Dedar^iUm. PUob.) 

See Ttrioos pointe in the notes to forms of declarations^ (tit. 

Amendment at trial under 9 Geo. 4,c. 16, 79, note (c), 1440, 

1631. 
See 8 ft 4 Wm. 4, c 42, s. 23. 

TENUE. (See JDac/ortiiumf.) 

Tenue transitory, and Court will not change it in general, 910. 

TERBAL. (See PmvL ) 

TERDICT. (See Damages.) 

W. 

WAITER. (See Lacke$. Promise.) 
Of neglect to present bill, 55. 

to give notice of nonpayment, 60. 
Waiver of acceptance or acceptor's liability. (See Acceptor,) 

WALES. 

Welsh bills are inland bills, 2. 

WANT OF EFFECTS. (See jyotice.) 

When excuses omission to give notice, 57 to 60. 

WARRANTY. 

Breach of, wfaother a defence to action on bill, 100 g, h. 

WILL. 

Bequest of bill, 34, note (l). 
bank notes, 20, 34. 

WITNESS, COMPETENCY OF, &c. (See Evidence.) 
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WRIT. 

Sufficient to describe defendant by initials as in bill, 3 & 4 
Wm. 4, c. 42, s. 12. (See MHah.) 

WRITING. 

Bills, &c. must be in writing, 3. 

Inland and Irish bills must be accepted by writing : aUttr as to 
foreign bills in general, 2, and note («), 11, 12. 
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